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Santa Maria ISD

031913
EMPLOYEE WELFARE DIA
FREEDOM FROM DISCRIMINATION, HARASSMENT, AND RETALIATION (EXHIBIT)

Title IX Coordinator

The District designates and authorizes the following person as the Title IX coordinator to be
responsible for coordinating the District's efforts to comply with Title IX of the Education
Amendments of 1972, as amended, for employees:

Name: Doralee Munoz

Position: Director of Student Support Services

Address: 11119 Military Road, Santa Maria, TX 78592
Email: Title IX coordinator (doraleemunoz@smisd.net)

Telephone:  (956) 565-6308

Name: Elizabeth A. Stenhouse

Position: Human Resource Specialist

Address: 11119 Military Road, Santa Maria, TX 78592
Email: Title IX coordinator (hr@smisd.net)

Telephone:  (956) 565-6308

ADA/Section 504 Coordinator

The District designates and authorizes the following person as the ADA/Section 504 coordi-
nator to be responsible for coordinating the District’s efforts to comply with Title Il of the
Americans with Disabilities Act of 1990, as amended, which incorporates and expands upon
the requirements of Section 504 of the Rehabilitation Act of 1973, as amended, for employ-
ees:

Name: Rosalinda Aguayo

Position: School Counselor

Address: 11119 Military Road, Santa Maria, TX 78592

Email: ADA/Section 504 coordinator (rosalindaaguayo@smisd.net)

Telephone:  (956) 565-6308
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EMPLOYEE WELFARE
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FREEDOM FROM DISCRIMINATION, HARASSMENT, AND RETALIATION (LOCAL)
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UPDATE 115
DIA(LOCAL)-B

Note: This policy addresses discrimination, harassment, and
retaliation against District employees. For Title IX and
other provisions regarding discrimination, harassment,
and retaliation against students, see FFH. For reporting
requirements related to child abuse and neglect, see
FFG.

Solely for purposes of this policy, the term “employee” includes for-
mer employees, applicants for employment, and unpaid interns.

The District prohibits discrimination, including harassment, against
any employee on the basis of race, color, religion, sex, national
origin, age, disability, or any other basis prohibited by law. Retalia-
tion against anyone involved in the complaint process is a violation
of District policy and is prohibited.

Discrimination against an employee is defined as conduct directed
at an employee on the basis of race, color, religion, sex, national
origin, age, disability, or any other basis prohibited by law, that ad-
versely affects the employee's employment.

In accordance with law, discrimination on the basis of sex includes
discrimination on the basis of biological sex, gender identity, sexual
orientation, gender stereotypes, or any other prohibited basis re-
lated to sex.

In this policy, the term “prohibited conduct” includes discrimination,
harassment, and retaliation as defined by this policy, even if the be-
havior does not rise to the level of unlawful conduct.

Prohibited conduct also includes sexual harassment as defined by
Title IX. [See FFH(LEGAL)]

Prohibited harassment of an employee is defined as physical, ver-
bal, or nonverbal conduct based on an employee’s race, color, reli-
gion, sex, national origin, age, disability, or any other basis prohib-
ited by law, when the conduct is so severe, persistent, or pervasive
that the conduct:

1. Has the purpose or effect of unreasonably interfering with the
employee’s work performance;

2. Creates an intimidating, threatening, hostile, or offensive work
environment; or

3. Otherwise adversely affects the employee’s performance, en-
vironment, or employment opportunities.

Examples of prohibited harassment may include offensive or de-
rogatory language directed at another person'’s religious beliefs or
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Santa Maria ISD

031913

EMPLOYEE WELFARE DIA

FREEDOM FROM DISCRIMINATION, HARASSMENT, AND RETALIATION (LOCAL)
practices, accent, skin color, gender identity, or need for workplace
accommodation; threatening or intimidating conduct; offensive
jokes, name calling, slurs, or rumors; cyberharassment; physical
aggression or assault; display of graffiti or printed material promot-
ing racial, ethnic, or other negative stereotypes; or other kinds of
aggressive conduct such as theft or damage to property.

Sex-Based As required by law, the District shall follow the procedures below at

Harassment Response to Sexual Harassment—Title IX upon a report of sex-

Sexual Harassment

Examples

Reporting
Procedures

Definition of District
Officials

Title IX
Coordinator
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based harassment, including sexual harassment, when such alle-
gations, if proved, would meet the definition of sexual harassment
under Title IX. [See FFH(LEGAL)]

Sexual harassment is a form of sex discrimination defined as un-
welcome sexual advances; requests for sexual favors; sexually
motivated physical, verbal, or nonverbal conduct; or other conduct
or communication of a sexual nature when:

1. Submission to the conduct is either explicitly or implicitly a
condition of an employee's employment, or when submission
to or rejection of the conduct is the basis for an employment
action affecting the employee; or

2. The conduct is so severe, persistent, or pervasive that it has
the purpose or effect of unreasonably interfering with the em-
ployee’s work performance or creates an intimidating, threat-
ening, hostile, or offensive work environment.

Examples of sexual harassment may include sexual advances;
touching intimate body parts; coercing or forcing a sexual act on
another; jokes or conversations of a sexual nature; and other sex-
ually motivated conduct, contact, or communication, including elec-
tronic communication.

Any employee who believes that he or she has experienced pro-
hibited conduct or believes that another employee has experienced
prohibited conduct should immediately report the alleged acts. The
employee may report the alleged acts to his or her supervisor or
campus principal.

Alternatively, the employee may report the alleged acts to one of
the District officials below.

For the purposes of this policy, District officials are the Title IX coor-
dinator, the ADA/Section 504 coordinator, and the Superintendent.

Reports of discrimination based on sex, including sexual harass-
ment, may be directed to the designated Title IX coordinator. [See
DIA(EXHIBIT)]
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FREEDOM FROM DISCRIMINATION, HARASSMENT, AND RETALIATION (LOCAL)
ADA / Section Reports of discrimination based on disability may be directed to the

504 Coordinator

Superintendent

Alternative
Reporting
Procedures

Timely Reporting

Notice of Report

Investigation of
Reports Other Than
Title IX

Initial Assessment

Interim Action
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designated ADA/Section 504 coordinator. [See DIA(EXHIBIT)]

The Superintendent shall serve as coordinator for purposes of Dis-
trict compliance with all other nondiscrimination laws.

An employee shall not be required to report prohibited conduct to
the person alleged to have committed the conduct. Reports con-
cerning prohibited conduct, including reports against the Title IX
coordinator or ADA/Section 504 coordinator, may be directed to the
Superintendent.

A report against the Superintendent may be made directly to the
Board. If a report is made directly to the Board, the Board shall ap-
point an appropriate person to conduct an investigation.

To ensure the District's prompt investigation, reports of prohibited
conduct shall be made as soon as possible after the alleged act or
knowledge of the alleged act.

Any District supervisor who receives a report of prohibited conduct
shall immediately notify the appropriate District official listed above
and take any other steps required by this policy.

Any District employee who receives a report of prohibited conduct
based on sex, including sexual harassment, shall immediately no-
tify the Title IX coordinator.

The following procedures apply to all allegations of prohibited con-
duct other than allegations of harassment prohibited by Title IX.
[See FFH(LEGAL)] For allegations of sex-based harassment that,
if proved, would meet the definition of sexual harassment under Ti-
tle IX, see the procedures below at Response to Sexual Harass-
ment—Title IX.

The District may request, but shall not require, a written report. If a
report is made orally, the District official shall reduce the report to
written form.

Upon receipt or notice of a report, the District official shall deter-
mine whether the allegations, if proved, would constitute prohibited
conduct as defined by this policy. If so, the District shall immedi-
ately authorize or undertake an investigation, regardless of
whether a criminal or regulatory investigation regarding the same
or similar allegations is pending.

If appropriate, the District shall promptly take interim action calcu-
lated to prevent prohibited conduct during the course of an investi-
gation.
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District Investigation

Concluding the
Investigation

District Action

Confidentiality

Appeal

Response to Sexual
Harassment—Title IX

General Response
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The investigation may be conducted by the District official or a de-
signee, such as the campus principal, or by a third party desig-
nated by the District, such as an attorney. When appropriate, the
principal or supervisor shall be involved in or informed of the inves-
tigation.

The investigation may consist of personal interviews with the per-
son making the report, the person against whom the report is filed,
and others with knowledge of the circumstances surrounding the
allegations. The investigation may also include analysis of other in-
formation or documents related to the allegations.

Absent extenuating circumstances, the investigation should be
completed within ten District business days from the date of the re-
port; however, the investigator shall take additional time if neces-
sary to complete a thorough investigation.

The investigator shall prepare a written report of the investigation.
The report shall be filed with the District official overseeing the in-
vestigation.

If the results of an investigation indicate that prohibited conduct oc-
curred, the District shall promptly respond by taking appropriate
disciplinary or corrective action reasonably calculated to address
the conduct.

The District may take action based on the results of an investiga-
tion, even if the conduct did not rise to the level of prohibited or un-
lawful conduct.

To the greatest extent possible, the District shall respect the
privacy of the complainant, persons against whom a report is filed,
and witnesses. Limited disclosures may be necessary in order to
conduct a thorough investigation and comply with applicable law.

A complainant who is dissatisfied with the outcome of the investi-
gation may appeal through DGBA(LOCAL), beginning at the appro-
priate level.

The complainant may have a right to file a complaint with appropri-
ate state or federal agencies.

For purposes of the District’s response to reports of harassment
prohibited by Title IX, definitions can be found in FFH(LEGAL).

When the District receives notice or an allegation of conduct that, if
proved, would meet the definition of sexual harassment under Title
IX, the Title IX coordinator shall promptly contact the complainant
to:
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Title IX Formal
Complaint Process
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. Discuss the availability of supportive measures and inform the
complainant that they are available, with or without the filing
of a formal complaint;

e  Consider the complainant's wishes with respect to supportive
measures; and

. Explain to the complainant the option and process for filing a
formal complaint.

The District's response to sexual harassment shall treat complain-
ants and respondents equitably by offering supportive measures to
both parties, as appropriate, and by following the Title IX formal
complaint process before imposing disciplinary sanctions or other
actions that are not supportive measures against a respondent.

If a formal complaint is not filed, the District reserves the right to in-
vestigate and respond to prohibited conduct in accordance with
Board policies and administrative procedures.

To distinguish the process described below from the District’s gen-
eral grievance policies [see DGBA, FNG, and GF], this policy re-
fers to the grievance process required by Title IX regulations for re-
sponding to formal complaints of sexual harassment as the
District's “Title IX formal complaint process.”

The Superintendent shall ensure the development of a Title IX for-
mal complaint process that complies with legal requirements. [See
FFH(LEGAL)] The formal complaint process shall be posted on the
District's website. In compliance with Title IX regulations, the Dis-
trict’s Title IX formal complaint process shall address the following
basic requirements:

1. Equitable treatment of complainants and respondents;
2. An objective evaluation of all relevant evidence;

3. Arequirement that the Title IX coordinator, investigator, deci-
sion-maker, or any person designated to facilitate an informal
resolution process not have a conflict of interest or bias;

4. A presumption that the respondent is not responsible for the
alleged sexual harassment until a determination is made at
the conclusion of the Title IX formal complaint process;

5. Time frames that provide for a reasonably prompt conclusion
of the Title IX formal complaint process, including time frames
for appeals and any informal resolution process, and that al-
low for temporary delays or the limited extension of time
frames with good cause and written notice as required by law;
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6. Adescription of the possible disciplinary sanctions and reme-
dies that may be implemented following a determination of re-
sponsibility for the alleged sexual harassment;

7. Astatement of the standard of evidence to be used to deter-
mine responsibility for all Title IX formal complaints of sexual
harassment;

8. Procedures and permissible bases for the complainant and
respondent to appeal a determination of responsibility or a
dismissal of a Title IX formal complaint or any allegations
therein;

9. Adescription of the supportive measures available to the
complainant and respondent;

10. A prohibition on using or seeking information protected under
a legally recognized privilege unless the individual holding the
privilege has waived the privilege;

11. Additional formal complaint procedures in 34 C.F.R.
106.45(b), including written notice of a formal complaint, con-
solidation of formal complaints, recordkeeping, and investiga-
tion procedures; and

12. Other local procedures as determined by the Superintendent.

- The standard of evidence used to determine responsibility in a Title

IX formal complaint of sexual harassment shall be the
preponderance of the evidence.

The District prohibits retaliation against an employee who makes a
claim alleging to have experienced discrimination or harassment,
or another employee who, in good faith, makes a report of harass-
ment or discrimination, files a complaint of harassment or discrimi-
nation, serves as a witness, or otherwise participates or refuses to
participate in an investigation.

Examples of retaliation may include termination, refusal to hire, de-
motion, and denial of promotion. Retaliation may also include
threats, intimidation, coercion, unjustified negative evaluations, un-
justified negative references, or increased surveillance.

The District shall retain copies of allegations, investigation reports,
and related records regarding any prohibited conduct in accord-
ance with the District's records control schedules, but for no less
than the minimum amount of time required by law. [See CPC]

[For Title IX recordkeeping and retention provisions, see FFH(LE-
GAL) and the District's Title IX formal complaint process.]
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Access to Policy and  Information regarding this policy and any accompanying proce-

Procedures dures shall be distributed annually to District employees. Copies of
the policy and procedures shall be posted on the District's website,
to the extent practicable, and readily available at each campus and
the District's administrative offices.
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Santa Maria ISD
031913

EMPLOYEE WELFARE DIA
FREEDOM FROM DISCRIMINATION, HARASSMENT, AND RETALIATION (LEGAL)

Note: This policy addresses the prohibition against discrimina-
tion, harassment, and retaliation with respect to compen-
sation, terms, conditions, or privileges of employment.
For legally referenced material relating to the prohibition
against discrimination in hiring and discharging employ-
ees, see DAA(LEGAL).

For provisions related to harassment of students, includ-
ing the district’s response to sexual harassment as de-
fined by Title IX, see FFH.

Unlawful It is an unlawful employment practice for a district to discriminate

Employment against any individual with respect to his compensation, terms,

Discrimination conditions, or privileges of employment, because of such individu-
al's:

1 Race, color, or national origin;
2 Religion;

3. Sex;

4. Age;

5.  Disability; or

6. Genetic information [see DAB].

Federal Law Section 1981 of the Civil Rights Act of 1866 (Section 1981)—race.
42 U.S.C. 1981

Title VII of the Civil Rights Act of 1964 (Title VIl)—race, color, reli-
gion, sex, and national origin. 42 U.S.C. 2000e et seq.

Age Discrimination in Employment Act of 1967 (ADEA)—age, over
40. 29 U.S.C. 621 et seq.

Section 504 of the Rehabilitation Act of 1973 (Section 504 )—disa-
bility in programs receiving federal funds. 29 U.S.C. 794

Title | of the Americans with Disabilities Act of 1990 (ADA)—disabil-
ity. 42 U.S.C. 12101 et seq.

Title Il of the Genetic Information Nondiscrimination Act of 2008
(GINA)—genetic information. 42 U.S.C. 2000ff et seq.

Note: Title VII, the ADA, and GINA do not apply to employers
unless the employer has 15 or more employees for each
working day in each of 20 or more calendar weeks in the
current or preceding calendar year. 42 U.S.C. 2000e(b);
42 U.S.C. 12111(5); 42 U.S.C. 2000ff(2)(B)

DATE ISSUED: 10/14/2021 10f 10
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State Law Texas Commission on Human Rights Act (TCHRA)—race, color,

Prohibition on
Retaliation

Harassment-Free
Workplace

Sexual Harassment

disability, religion, sex, national origin, age, and genetic infor-
mation. Labor Code 21.051, .402

State policy on employment of persons with disabilities. Human
Resources Code 121.003(f)

A district may not discriminate against any employee or applicant
for employment because the employee or applicant has opposed
any unlawful, discriminatory employment practices or participated
in the investigation of any complaint related to an unlawful, discrim-
inatory employment practice. 29 U.S.C. 623(d) (ADEA); 42 U.S.C.
2000e-3(a) (Title VII); 42 U.S.C. 12203 (ADA); Labor Code 21.055

Harassment on the basis of a protected characteristic is a violation
of Title VII. A district has an affirmative duty, under Title VII, to
maintain a working environment free of harassment on the basis of
sex, race, color, religion, and national origin. 42 U.S.C. 2000e, et
seq.; 29 C.FR. 1604.11(a), 1606.8(a)

Unwelcome sexual advances, requests for sexual favors, and other
verbal or physical conduct of a sexual nature constitute sexual har-
assment when:

1. Submission to such conduct is made either explicitly or implic-
itly a term or condition of an individual's employment;

2.  Submission to or rejection of such conduct by an individual is
used as the basis for employment decisions affecting such in-
dividual; or

3. Such conduct has the purpose or effect of unreasonably inter-
fering with an individual's work performance or creating an in-
timidating, hostile, or offensive working environment.

Where employment opportunities or benefits are granted because

of an individual's submission to the employer's sexual advances or
requests for sexual favors, the employer may be held liable for un-
lawful sex discrimination against other persons who were qualified
for but denied that employment opportunity or benefit.

29 C.FR. 1604.11(a), (f), (g); Labor Code 21.141

An employer commits an unlawful employment practice if sexual
harassment of an employee occurs and the employer or the em-
ployer's agents or supervisors know or should have known that the
conduct constituting sexual harassment was occurring; and fail to
take immediate and appropriate corrective action. Labor Code
21.142
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FREEDOM FROM DISCRIMINATION, HARASSMENT, AND RETALIATION (LEGAL)
Same-Sex Same-sex sexual harassment constitutes sexual harassment.
Harassment Oncale v. Sundowner Offshore Services, Inc., 523 U.S. 75 (1998)
Criminal A public servant acting under color of the public servant’s office or
Offense—Official  employment commits an offense if the public servant intentionally
Oppression subjects another to sexual harassment.
A public servant acts under color of the public servant'’s office or
employment if the person acts or purports to act in an official ca-
pacity or takes advantage of such actual or purported capacity.
“Sexual harassment” means unwelcome sexual advances, re-
quests for sexual favors, or other verbal or physical conduct of a
sexual nature, submission to which is made a term or condition of
a person’s exercise or enjoyment of any right, privilege, power, or
immunity, either explicitly or implicitly.
Penal Code 39.03(a)(3), (b), (c)
Unpaid Interns A district commits an unlawful employment practice if sexual har-

Prohibition on
Use of Public
Funds

National Origin
Harassment

Severe and
Pervasive

assment of an unpaid intern occurs and the district or its agents or
supervisors know or should have known that the conduct constitut-
ing sexual harassment was occurring, and fail to take immediate
and appropriate corrective action. Labor Code 21.1065

A district may not use public money to settle or otherwise pay a
sexual harassment claim made against a person who is an elected
or appointed member of the board or an officer or employee of the
district. Local Gov't Code 180.008

Ethnic slurs and other verbal or physical conduct relating to an indi-
vidual's national origin constitute harassment when this conduct:

1. Has the purpose or effect of creating an intimidating, hostile
or offensive working environment;

2. Has the purpose or effect of unreasonably interfering with an
individual's work performance; or

3. Otherwise adversely affects an individual's employment op-
portunities.

29 C.FR. 1606.08(b)

Harassment violates Title VII if it is sufficiently severe and perva-
sive to alter the conditions of employment. Pennsyivania State Po-
lice v. Suders, 542 U.S. 129 (2004)

Title VII does not prohibit all verbal and physical harassment in the
workplace. For example, harassment between men and women is
not automatically unlawful sexual harassment merely because the
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words used have sexual content or connotations. Oncale v. Sun-
downer Offshore Services, Inc., 523 U.S. 75 (1998)

Prevention A district should take all steps necessary to prevent unlawful har-
assment from occurring, such as affirmatively raising the subject,
expressing strong disapproval, developing appropriate penalties,
informing employees of their right to raise and how to raise the is-
sue of harassment under Title VII, and developing methods to sen-
sitize all concerned. 29 C.F.R. 1604.11(f)

Responsibility for A district is responsible for acts of unlawful harassment by fellow

Harassment by employees and by nonemployees if the district, its agents, or its su-

Third Parties pervisory employees knew or should have known of the conduct,
unless the district takes immediate and appropriate corrective ac-
tion. 29 C.FR. 1604.11(d), (e), 1606.8(d), (e)

When no tangible employment action is taken, a district may raise
the following affirmative defense:

1. That the district exercised reasonable care to prevent and
promptly correct any harassing behavior; and

2. That the employee unreasonably failed to take advantage of
any preventive or corrective opportunities provided by the em-
ployer or to avoid harm otherwise.

Burlington Industries, Inc. v. Ellerth, 524 U.S. 742 (1998), Faragher
v. City of Boca Raton, 524 U.S. 775 (1998)

Religious The prohibition against discrimination on the basis of religion in-

Discrimination cludes all aspects of religious observances and practice, as well as
religious belief, unless a district demonstrates that it is unable to
reasonably accommodate an employee'’s or prospective em-
ployee'’s religious observance or practice without undue hardship
to the district’s business. “Undue hardship” means more than a de
minimus (minimal) cost. 42 U.S.C. 2000e(j), 29 C.F.R. 1605.2; La-
bor Code 21.108

Burden on Free A district may not substantially burden an employee’s free exercise

Exercise of religion, unless the burden is in furtherance of a compelling gov-
ernmental interest and is the least restrictive means of furthering
that interest. Civ. Prac. & Rem. Code 110.003

Sex Discrimination The prohibition against discrimination because of sex includes dis-
crimination on the basis of pregnancy, childbirth, or related medical
conditions. A district shall treat women affected by pregnancy,
childbirth, or related medical conditions the same as other employ-
ees for all employment-related purposes, including receipt of bene-
fits under fringe benefit programs. 42 U.S.C. 2000e(k); 29 C.F.R.
1604.10; Labor Code 21.106

Pregnancy
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Gay and The prohibition against discrimination because of sex includes dis-
Transgender crimination on the basis of an individual being gay or transgender.
Bostock v. Clayton County, Georgia, 17-1618, 2020 WL 3146686,
(U.S. June 15, 2020)
Gender Stereotypes A district may not evaluate employees by assuming or insisting that

Age Discrimination

Bona Fide
Employee Benefit
Plan

Disability
Discrimination

Discrimination
Based on Lack of
Disability

Definition of
Disability

they match the stereotype associated with their group. Price Water-
house v. Hopkins, 490 U.S. 228 (1989)

The prohibition against discrimination on the basis of age applies
only to discrimination against an individual 40 years of age or older.
29 U.S.C. 631, Labor Code 21.101

A district may take an employment action on the basis of age pur-
suant to a bona fide seniority system or a bona fide employee ben-
efit plan. However, a bona fide employee benefit plan shall not ex-
cuse the failure to hire any individual and no such benefit plan shall
require or permit the involuntary retirement of any individual be-
cause of age. 29 U.S.C. 623(f); Labor Code 21.102

A district may not discriminate against a qualified individual on the
basis of disability in job application procedures, hiring, advance-
ment, or discharge of employees, compensation, job training, and
other terms, conditions, and privileges of employment. 42 U.S.C.
12112(a); 29 C.ER. 1630.4(b),; Labor Code 21.051

In addition, each district that receives assistance under the Individ-
uals with Disabilities Education Act (IDEA) must make positive ef-
forts to employ, and advance in employment, qualified individuals
with disabilities in programs assisted by the IDEA. 34 C.FR.
300.177(b)

The ADA and the TCHRA do not provide a basis for a claim that an
individual was subject to discrimination because of the individual's
lack of disability. 42 U.S.C. 12201(g); 29 C.F.R. 1630.4(b),; Labor
Code 21.005(c)

“Disability” means:

1. An actual disability: a physical or mental impairment [see defi-
nition, below] that substantially limits one or more of an indi-
vidual's major life activities;

2. Arecord of having such an impairment; or
3. Being regarded as having such an impairment.

An impairment that substantially limits one major life activity need

not limit other major life activities in order to be considered a disa-
bility. An impairment that is episodic or in remission is a disability if
it would substantially limit a major life activity when active.

DATE ISSUED: 10/14/2021 50of 10

UPDATE 118
DIA(LEGAL)-P



Santa Maria ISD

031913

EMPLOYEE WELFARE DIA

FREEDOM FROM DISCRIMINATION, HARASSMENT, AND RETALIATION (LEGAL)
“‘Regarded as” An individual meets the requirement of being “regarded as” having
Having an an impairment if the individual establishes that he or she has been
Impairment subjected to an action prohibited by the ADA because of an actual

Transitory and
Minor

Mitigating
Measures

Other Definitions

or perceived physical or mental impairment whether or not the im-
pairment limits or is perceived to limit a major life activity.

The “regarded as” prong of the definition does not apply to impair-
ments that are transitory or minor. A transitory impairment is one
with an actual or expected duration of six months or less. The
“transitory” exception does not apply to the “actual disability” or
“record of disability” prongs of the definition.

The determination of whether an impairment substantially limits a
major life activity shall be made without regard to the ameliorative
effects of mitigating measures, such as medication, medical sup-
plies, low-vision devices, prosthetics, hearing aids, mobility de-
vices, oxygen therapy, assistive technology, or learned behavioral
or adaptive neurological modifications.

The ameliorative effects of ordinary eyeglasses or contact lenses
shall be considered in determining whether an impairment substan-
tially limits a major life activity. Ordinary eyeglasses and contact
lenses are lenses that are intended to fully correct visual acuity or
to eliminate refractive error.

42 U.S.C. 12102(1), (3), (4); 29 C.ER. 1630.2(g), (j)(1); Labor
Code 21.002, .0021

“Physical or mental impairment” means:

Physical or 1. Any physiological disorder or condition, cosmetic disfigure-
Mental ment, or anatomical loss affecting one or more body systems,
Impairment such as neurological, musculoskeletal, special sense organs,
respiratory (including speech organs), cardiovascular, repro-
ductive, digestive, genitourinary, immune, circulatory, hemic,
lymphatic, skin, and endocrine; or
2. Any mental or psychological disorder, such as an intellectual
disability (formerly termed "mental retardation”), organic brain
syndrome, emotional or mental illness, and specific learning
disabilities.
29 C.FR. 1630.2(h)
Major Life “Major life activities” include caring for oneself, performing manual
Activities tasks, seeing, hearing, eating, sleeping, walking, standing, sitting,
reaching, lifting, bending, speaking, breathing, learning, reading,
‘concentrating, thinking, communicating, interacting with others,
and working.
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“Major life activities” also include the operation of major bodily
functions, including functions of the immune system, special sense
organs and skin, normal cell growth, and digestive, genitourinary,
bowel, bladder, neurological, brain, respiratory, circulatory, cardio-
vascular, endocrine, hemic, lymphatic, musculoskeletal, and repro-
ductive functions. The operation of a major bodily function includes
the operation of an individual organ within the body system.

42 U.S.C. 12102(2); 29 C.FR. 1630.2(i); Labor Code 21.002

Qualified *Qualified individual” means an individual who:

Individual i s : ; :
1.  Satisfies the requisite skill, experience, education, and other

job-related requirements of the employment position such in-
dividual holds or desires; and

2. With or without reasonable accommodation, can perform the
essential functions of such position. Consideration shall be
given to a district’'s judgment as to what functions of a job are
essential. A written job description prepared before advertis-
ing or interviewing applicants for the job is evidence of the
job's essential functions.

42 U.S.C. 12111(8); 29 C.FR. 1630.2(m)

Reasonable A district is required, absent undue hardship, to make a reasonable

Accommodations accommodation to an otherwise qualified individual who meets the
definition of disability under the “actual disability” or “record of disa-
bility" prongs. A district is not required to provide a reasonable ac-
commodation to an individual who meets the definition of disability
solely under the “regarded as” prong. 42 U.S.C. 12112(b)(5);
29 C.FR. 1630.2(0)(4), .9; 29 U.S.C. 794, 34 C.F.R. 104.11; Labor
Code 21.128 [See DBB regarding medical examinations and in-
quiries under the Americans with Disabilities Act]

*Reasonable accommodation” includes:

1. Making existing facilities used by employees readily accessi-
ble to and usable by individuals with disabilities; and

2. Job restructuring, part-time or modified work schedules, reas-
signment to a vacant position, acquisition or modification of
equipment or devices, appropriate adjustment or modification
of examinations, training materials or policies, the provision of
qualified readers or interpreters, and other similar accommo-
dations for individuals with disabilities.

42 U.S.C. 12111(9); 29 C.F.R. 1630.2(0); 34 C.FR. 104.12(b)
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“Undue hardship” means an action requiring significant difficulty or
expense when considered in light of the nature and cost of the ac-
commodation needed, overall financial resources of the affected fa-
cility and the district, and other factors set out in law. 42 U.S.C.
12111(10); 29 C.F.R. 1630.2(p), 34 C.FR. 104.12(c)

Discrimination A district shall not exclude or deny equal jobs or benefits to, or oth-

Based on erwise discriminate against, a qualified individual because of the

Relationship known disability of an individual with whom the qualified individual
is known to have a family, business, social, or other relationship or
association. 42 U.S.C. 12112(b)(4); 29 C.F.R. 1630.8; 34 C.F.R.
104.11

lllegal Drugs and The term “qualified individual with a disability” does not include any
Alcohol employee or applicant who is currently engaging in the illegal use
of drugs, when a district acts on the basis of such use.

Drug Testing A district is not prohibited from conducting drug testing of employ-
ees and applicants for the illegal use of drugs or making employ-
ment decisions based on the results of such tests.

42 U.S.C. 12114(c), (d), Labor Code 21.002(6)(A) [See DHE]

Alcohol Use The term “qualified individual with a disability” does not include an
individual who is an alcoholic and whose current use of alcohol
prevents the employee from performing the duties of his or her job
or whose employment, by reason of such current alcohol abuse,
would constitute a direct threat to property or the safety of others.
42 U.S.C. 12114(a); 29 U.S.C. 705(20)(C), 29 C.FR. 1630.3(a);
28 C.FR. 35.104; Labor Code 21.002(6)(A)

Qualification It is unlawful for a district to use qualification standards, employ-

Standards ment tests, or other selection criteria that screen out or tend to
screen out an individual with a disability or a class of individuals
with disabilities, on the basis of disability, unless the standard, test,
or other selection criteria, as used by the district, is shown to be job
related for the position in question and is consistent with business
necessity. 29 C.FR. 1630.10(a)

Direct Threat to As a qualification standard, a district may require that an individual

Health or Safety not pose a direct threat to the health or safety of other individuals
in the workplace. “Direct threat” means a significant risk to the
health or safety of the individual or others that cannot be eliminated
by reasonable accommodation. 42 U.S.C. 12111(3); 29 C.FR.
1630.2(r); Labor Code 21.002(6)(B)

Vision Standards A district shall not use qualification standards, employment tests, or

and Tests other selection criteria based on an individual's uncorrected vision
unless the standard, test, or other selection criteria, as used by the
district, is shown to be job-related for the position in question and
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Service Animals
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Equal Pay

Grievance
Procedures

Section 504

ADA

consistent with business necessity. 42 U.S.C. 12113(c); 29 C.F.R.
1630.10(b); Labor Code 21.115(b)

A district may refuse to assign or continue to assign an individual to
a job involving food handling if the individual has an infectious or
communicable disease that is transmitted to others through
handling of food. 42 U.S.C. 12113(e); 29 U.S.C. 705(20)(D), 29
C.FR. 1630.16(e), Labor Code 21.002(6)(B)

A district that is subject to the jurisdiction of Title | of the ADA (em-
ployment discrimination) or to Section 504 of the Rehabilitation Act
(employment discrimination) shall comply with the reasonable ac-
commodation requirements of those laws with respect to service
animals. [See Reasonable Accommodations, above]

A district that is not subject to either Title | or Section 504 shall
comply with Title Il of the ADA (discrimination by public entity). An
employer that is subject to Title Il shall comply with 28 C.F.R. Part
35, including the requirements relating to service animals at 28
C.F.R. 35.136 [see FBA|].

28 C.FR. 35.140

No person, on the basis of sex, shall be excluded from participation
in, denied the benefits of, or be subjected to discrimination by a
district receiving federal financial assistance. 20 U.S.C. 1681 [See
EB; FFH]

A district may not pay an employee at a rate less than the rate the
district pays employees of the opposite sex for equal work on jobs
the performance of which require equal skill, effort, or responsibility
and which are performed under similar working conditions. This
rule does not apply if the payment is pursuant to a seniority sys-
tem, a merit system, a system that measures earnings by quantity
or quality of production, or a differential based on any other factor
other than sex. 29 U.S.C. 206(d) (Equal Pay Act); 34 C.F.R. 106.54
(Title 1X)

A district that receives federal financial assistance and that em-
ploys 15 or more persons shall adopt grievance procedures that in-
corporate appropriate due process standards and that provide for
the prompt and equitable resolution of complaints alleging any ac-
tion prohibited by Section 504 of the Rehabilitation Act. 34 C.FR.
104.7(b), .11

A district that employs 50 or more persons shall adopt and publish
grievance procedures providing for prompt and equitable resolution
of complaints alleging any action that would be prohibited by the
ADA. 28 C.FR. 35.107, .140
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Title IX A district that receives federal financial assistance shall adopt and
publish grievance procedures providing for prompt and equitable
resolution of employee complaints alleging any action prohibited by
Title IX. 34 C.F.R. 106.8(c); North Haven Board of Education v.
Bell, 456 U.S. 512 (1982) [For legally referenced material relating
to Title IX grievance procedures, see FFH(LEGAL).]

Compliance A district that employs 15 or more persons shall designate at least
Coordinators one person to coordinate its efforts to comply with Section 504 of
Section 504 the Rehabilitation Act. The district's Section 504 notification [see
DAA] shall also identify the responsible employee so designated.
34 C.FR. 104.7(a), .8(a)

ADA A district that employs 50 or more persons shall designate at least
one employee to coordinate its efforts to comply with and carry out
its responsibilities under the ADA, including any investigation of
any complaint communicated to it alleging its noncompliance with
the ADA or alleging any actions that would be prohibited by the
ADA. The district shall make available to all interested individuals
the name, office address, and telephone number of the employee
or employees so designated. 28 C.F.R. 35.107(a)

ADEA A district shall designate at least one employee to coordinate its ef-
forts to comply with and carry out its responsibilities under the Age
Discrimination in Employment Act (ADEA), including investigation
of any complaints that the district receives alleging any actions that
are prohibited by the ADEA. A district shall notify its employees of
the identity of the responsible employee by name or title, address,
and telephone number. 34 C.F.R. 110.25(a), (b)

Title IX A district must designate and authorize at least one employee to
coordinate its efforts to comply with its responsibilities under Title
IX, which employee must be referred to as the “Title IX Coordina-
tor.” The district must notify applicants for admission and employ-
ment, students, parents or legal guardians, employees, and all pro-
fessional organizations holding professional agreements with the
district of the name or title, office address, electronic mail address,
and telephone number of the employee(s) so designated. 34 C.FR.
106.8(a)
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Title IX Coordinators

The District designates and authorizes the following persons as the Title IX coordinators to
be responsible for coordinating the District’s efforts to comply with Title IX of the Education
Amendments of 1972, as amended, for students:

Name: Doralee Munoz

Position: Director of Student Support Services

Address: 11119 Military Road, Santa Maria, TX 78592
Email: Title IX coordinator (doraleemunoz@smisd.net)

Telephone:  (956) 565-6308

Name: Elizabeth A. Stenhouse

Position: Human Resource Specialist

Address: 11119 Military Road, Santa Maria, TX 78592
Email: Title IX coordinator (hr@smisd.net)

Telephone:  (956) 565-6308

ADA/Section 504 Coordinator

The District designates and authorizes the following person as the ADA/Section 504 coordi-
nator to be responsible for coordinating the District’s efforts to comply with Title Il of the

Americans with Disabilities Act of 1990, as amended, which incorporates and expands upon
the requirements of Section 504 of the Rehabilitation Act of 1973, as amended, for students:

Name: Rosalinda Aguayo

Position: School Counselor

Address: 11119 Military Road, Santa Maria, TX 78592

Email: ADA/Section 504 coordinator (rosalindaaguayo@smisd.net)

Telephone:  (956) 565-6308

DATE ISSUED: 9/28/2022 1 0f 1
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Note: The following provisions address equal educational op-
portunity for all students in accordance with law. For pro-
visions addressing discrimination, harassment, and retal-
iation involving District students, see FFH.

The District designates and authorizes the Title IX coordinator for
students to coordinate its efforts to comply with Title IX of the Edu-
cation Amendments of 1972, as amended. [See FB(EXHIBIT)]

The District designates and authorizes the ADA/Section 504 coor-
dinator for students to coordinate its efforts to comply with Title Il of
the Americans with Disabilities Act of 1990, as amended, which in-
corporates and expands upon the requirements of Section 504 of
the Rehabilitation Act of 1973 (“Section 504"), as amended. [See
FB(EXHIBIT)]

The Superintendent shall serve as coordinator for purposes of Dis-
trict compliance with all other nondiscrimination laws.

The District shall provide necessary services and supports to pro-
vide students equal access to educational opportunities. [See
EHBC] Certain instructional or other accommodations, including on
state-mandated assessments, may be made when necessary,
when allowable, and when these accommodations do not modify
the rigor or content expectations of a subject, course, or assess-
ment. [See EKB]

If the District has reason to believe that a student has a disability
that may require additional services and supports in order for the
student to receive an appropriate education as this term is defined
by law, Section 504 and/or the Individuals with Disabilities Educa-
tion Act (IDEA) shall govern the evaluation, services, and supports
provided by the District. [See also EHBA series]

[For information regarding dyslexia and related disorders, see
EHB.]

Note: The following provisions address the District’s compli-
ance efforts and system of procedural safeguards as re-
quired by federal regulations for a student with a disabil-
ity as defined by Section 504. A report of discrimination
or harassment based on a student’s disability shall be
made in accordance with FFH.

The District shall form Section 504 committees as necessary. The
Section 504 coordinator and members of each Section 504 com-
mittee shall receive training in the procedures and requirements for
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identifying and providing educational and related services and sup-
ports to a student who has a disability that results in a substantial
limitation of a major life activity.

Each Section 504 committee shall be composed of a group of per-
sons knowledgeable about the student, the meaning of the evalua-
tion data, placement options, and the legal requirements regarding
least restrictive environment and comparable facilities for students
with disabilities.

If a teacher, school counselor, administrator, or other District em-
ployee has reason to believe that a student may have a disability
as defined by Section 504, the District shall evaluate the student. A
student may also be referred for evaluation by the student’s parent.

The District shall seek written parental consent prior to conducting
a formal evaluation. Ordinary observations in the classroom or
other school setting shall not require prior parental consent.

The results of an evaluation shall be considered before any action
is taken to place a student with a disability or make a significant
change in placement in an instructional program. The Superinten-
dent shall ensure that the District's procedures for tests and other
evaluation materials comply with the minimum requirements of law.
In interpreting evaluation data and when making decisions related
to necessary services and supports, each Section 504 committee
shall carefully consider and document information from a variety of
sources in accordance with law.

To address the periodic reevaluation requirement of law, the Dis-
trict shall adhere to the reevaluation timelines in the IDEA regula-
tions.

A parent, teacher, or other District employee may request a review
of a student's services and supports at any time, but a formal
reevaluation shall generally occur no more frequently than once a
year.

A parent shall make any request to review his or her child’'s educa-
tion records to the campus principal or other identified custodian of
records. [See FL]

A parent shall be given written notice of the due process right to an
impartial hearing if the parent has a concern or complaint about the
District’s actions regarding the identification, evaluation, or educa-
tional placement of a student with a disability. The impartial hearing
shall be conducted by a person who is knowledgeable about Sec-
tion 504 issues and who is not employed by the District or related
to a member of the Board in a degree that would be prohibited un-
der the nepotism statute [see DBE]. The impartial hearing officer is
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not required to be an attorney. The District and the parent shall be
entitled to legal representation at the impartial hearing.

Records Retention Records specific to identification, evaluation, and placement as
these pertain to Section 504 shall be retained by the District in ac-
cordance with law and the District's local records control sched-
ules. [See CPC]
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A district shall provide equal opportunities to all individuals within
its jurisdiction or geographic boundaries. Education Code 1.002(a)

No officer or employee of a district shall, when acting or purporting
to act in an official capacity, refuse to permit any student to partici-
pate in any school program because of the student’s race, religion,
color, sex, or national origin. Civ. Prac. & Rem. Code 106.001

A district may not deny services to any individual eligible to partici-
pate in its special education program, but it shall provide individu-
als with disabilities special educational services as authorized by
law. Education Code 1.002(b)

No person shall be excluded from participation in, denied the bene
fits of, or subjected to discrimination by any district that receives
federal financial assistance, on the basis of any of the following
protected characteristics:

1. Sex.

2.  Race, color, or national origin.

3. Disability, or relationship or association with an individual with
a disability. [See EHB, EHBA series, and GA]

4. Age.

20 U.S.C. 1681 (Title IX), 42 U.S.C. 2000d (Title VI); 20 U.S.C.
1400 et seq. (Individuals with Disabilities Education Act); 29 U.S.C.
794 (Section 504); 42 U.S.C. 12132 (Americans with Disabilities
Act [ADA]), 42 U.S.C. 6101 et. seq. (Age Discrimination Act of
1975)

Sexual harassment of students is discrimination on the basis of sex
under Title IX. Franklin v. Gwinnett County Schools, 503 U.S. 60
(1992) [See also DIA and FFH]

A district must adopt and publish grievance procedures for prompt
and equitable resolution of student complaints alleging any action
that would be prohibited by these provisions. 34 C.F.R. 106.8 (Title
IX), 104.7(b) (Section 504) [See FFH]

A district shall not coerce, intimidate, threaten, retaliate or discrimi-
nate against, or interfere with any person who aftempts to assert a
right protected by the above laws or cooperates with investigation
and enforcement proceedings under these laws. 34 C.F.R. 100.7(e)
(Title V1), 104.61 (Section 504), 106.71 (Title IX) [See FFH]

The Texas Education Agency shall produce and provide to school
districts a written explanation of the options and requirements for
providing assistance to students who have learning difficulties or
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who need or may need special education. The explanation must
state that a parent is entitled at any time to request an evaluation
of the parent’s child for special education services under Education
Code 29.004 or for aids, accommodations, or services under Sec-
tion 504, Rehabilitation Act of 1973 (29 U.S.C. Section 794). Each
school year, a district shall provide the written explanation to a par-
ent of each district student by including the explanation in the stu-
dent handbook or by another means. Education Code 26.0081(c)

Under the Americans with Disabilities Act (ADA), no qualified indi-
vidual with a disability shall, by reason of such disability, be ex-
cluded from participation in or be denied the benefits of the ser-
vices, programs, or activities of a district, or be subjected to
discrimination by the district. 42 U.S.C. 12132; 28 C.F.R. 35.130

Under Section 504 of the Rehabilitation Act, no otherwise qualified
individual with a disability shall, solely by reason of her or his disa-
bility, be excluded from the participation in, be denied the benefits
of, or be subjected to discrimination under any program or activity
receiving federal financial assistance. 29 U.S.C. 794(a)

A district shall designate at least one employee to coordinate its ef-
forts to comply with Section 504 and the ADA. The district shall
make available to all interested individuals the name, office ad-
dress, and telephone number of the employee(s) so designated. 34
C.FR. 104.7(a), 28 C.FR. 35.107

A “student with a disability” is one who has a physical or mental im-
pairment that substantially limits one or more of the student’'s major
life activities, has a record of having such an impairment, or is be-
ing regarded as having such an impairment.

The determination of whether an impairment substantially limits a
maijor life activity shall be made without regard to the ameliorative
effects of mitigating measures, such as medication, medical sup-
plies, low-vision devices (which do not include ordinary eyeglasses
or contact lenses), prosthetics, hearing aids, mobility devices, oxy-
gen therapy, assistive technology, or learned behavioral or adap-
tive neurological modifications.

An impairment that substantially limits one major life activity need

not limit other major life activities in order to be considered a disa-
bility. An impairment that is episodic or in remission is a disability if
it would substantially limit a major life activity when active.

A student meets the requirement of being “regarded as” having an
impairment if the student establishes that he or she has been sub-
jected to a prohibited action because of an actual or perceived

physical or mental impairment whether or not the impairment limits
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or is perceived to limit a major life activity. This provision does not
apply to impairments that are transitory or minor. A transitory im-
pairment is one with an actual or expected duration of 6 months or
less.

29 U.S.C. 705(20)(B), 42 U.S.C. 12102(1), (3)—(4)

The term “qualified individual with a disability” means an individual
with a disability who, with or without reasonable modifications to
rules, policies, or practices, the removal of architectural, communi-
cation, or transportation barriers, or the provision of auxiliary aids
and services, meets the essential eligibility requirements for the re-
ceipt of services or the participation in programs or activities pro-
vided by a district. 42 U.S.C. 12131(2)

“Maijor life activities” include caring for oneself, performing manual
tasks, seeing, hearing, eating, sleeping, walking, standing, lifting,
bending, speaking, breathing, learning, reading, concentrating,
thinking, communicating, and working. “Major life activity” also in-
cludes the operation of major bodily functions, including functions
of the immune system, normal cell growth, and digestive, bowel,
bladder, neurological, brain, respiratory, circulatory, endocrine, and
reproductive functions. 42 U.S.C. 12102(2)

A district shall make reasonable modifications in policies, practices,
or procedures when the modifications are necessary to avoid dis-
crimination on the basis of disability, unless the district can demon-
strate that making the modifications would fundamentally alter the
nature of the service, program, or activity. 28 C.FR. 35.130(b)(7)

“Direct threat” means a significant risk to the health or safety of
others that cannot be eliminated by a modification of policies, prac-
tices or procedures, or by the provision of auxiliary aids or services
as provided below. 28 C.FR. 35.104

The ADA does not require a district to permit an individual to partic-
ipate in or benefit from the services, programs, or activities of that
district when that individual poses a direct threat to the health or
safety of others.

In determining whether an individual poses a direct threat to the
health or safety of others, a district must make an individualized
assessment, based on reasonable judgment that relies on current
medical knowledge or on the best available objective evidence, to
ascertain:

1. The nature, duration, and severity of the risk;

2. The probability that the potential injury will actually occur; and
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3. Whether reasonable modifications of policies, practices, or
procedures or the provision of auxiliary aids or services will
mitigate the risk.

28 C.FR. 35.139

A district shall provide a free appropriate public education to each
qualified student with a disability within the district's jurisdiction, re-
gardless of the nature or severity of the student’s disability.

A student with a disability is “qualified” if he or she is between the
ages of three and 21, inclusive. 20 U.S.C. 1412(a)(1); 34 C.FR.
104.3(1)(2)

An appropriate education is the provision of regular or special edu-
cation and related services that are:

1. Designed to meet the student’s individual educational needs
as adequately as the needs of students who do not have disa-
bilities are met; and

2. Based on adherence to procedures that satisfy federal re-
quirements for educational setting, evaluation and placement,
and procedural safeguards, as set forth below.

34 C.FR. 104.33(b)

Implementation of an individualized education program (IEP) under
IDEA is one means for providing FAPE. 34 C.FR. 104.33(b)(2)

Note: See EHBA series for policies regarding the provision of
special education to students with disabilities under
IDEA who require special education in order to benefit
from a free appropriate public education.

A district shall place a student with a disability in the regular educa-
tional environment, unless the district demonstrates that education
in the regular environment with the use of supplemental aids and
services cannot be achieved satisfactorily. 34 C.FR. 104.34(a)

In providing or arranging for nonacademic and extracurricular ser-
vices and activities, a district shall ensure that a student with a dis-
ability participates with students who do not have disabilities to the
maximum extent appropriate to the needs of the student with a dis-
ability. 34 C.F.R. 104.34(b), 104.37

A district shall conduct an evaluation of any person who, because
of disability, needs or is believed to need special education or re-
lated services before taking any action with respect to the initial

40f8



Santa Maria ISD
031913

EQUAL EDUCATIONAL OPPORTUNITY FB

Evaluation
Procedures

Placement
Procedures

Reevaluation

DATE ISSUED: 7/3/2020
UPDATE 115
FB(LEGAL)-P

(LEGAL)

placement of the person in regular or special education and any
subsequent significant change in placement.

A district shall establish standards and procedures for the evalua-
tion and placement which ensure that:

1. Tests and other evaluation materials have been validated for
the specific purpose for which they are used and are adminis-
tered by trained personnel in conformance with the instruc-
tions provided by their producer;

2. Tests and other evaluation materials include those tailored to
assess specific areas of educational need and not merely
those which are designed to provide a single general intelli-
gence quotient; and

3. Tests are selected and administered so as best to ensure
that, when a test is administered to a student with impaired
sensory, manual, or speaking skills, the test results accurately
reflect the student’s aptitude or achievement level or whatever
other factor the test purports to measure, rather than reflect-
ing the student’s impaired sensory, manual, or speaking skills
(except where those skills are the factors that the test pur-
ports to measure).

In interpreting evaluation data and in making placement decisions,
a district shall:

1. Draw upon information from a variety of sources, including
aptitude and achievement tests, teacher recommendations,
physical condition, social and cultural background, and adap-
tive behavior;

2. Establish procedures to ensure that information obtained from
all such sources is documented and carefully considered;

3. Ensure that the placement decision is made by a group of
persons, including persons knowledgeable about the child,
the meaning of the evaluation data, and the placement op-
tions; and

4. Ensure that the placement decision is made in conformity with
34 C.F.R. 104.34.

A district shall establish procedures for periodic reevaluation of stu-
dents who have been provided special education and related ser-
vices. A reevaluation procedure consistent with the Education for
the Handicapped Act [now IDEA] is one means of meeting this re-
quirement.

34 C.FR. 104.35
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Military In compliance with the requirements of Section 504, and with Title
Dependents Il of the Americans with Disabilities Act (42 U.S.C. Sections 12131-
12165), the district shall make reasonable accommodations and
modifications to address the needs of incoming military depend-
ents with disabilities, subject to an existing Section 504 or Title Il
Plan, to provide the student with equal access to education. This
does not preclude the district from performing subsequent evalua-
tions to ensure appropriate placement of the student. Education
Code 162.002 art. V, § C [See FDD]
Procedural A district shall establish a system of procedural safeguards with re-
Safeguards spect to the identification, evaluation, and educational placement of

Children Who Are
Homeless

Liaison

Religious Freedom

Adverse Action
Prohibited

DATE ISSUED: 7/3/2020
UPDATE 115
FB(LEGAL)-P

persons who need or are believed to need special instruction or re-
lated services.

The system shall include notice, an opportunity for the student’s
parent or guardian to examine relevant records, an impartial hear-
ing with the opportunity for participation by the student’s parents or
guardian and representation by counsel, and a review procedure.
Compliance with the procedural safeguards of IDEA is one means
of meeting this requirement. 34 C.FR. 104.36

A district shall adopt policies and practices to ensure that homeless
children are not stigmatized or segregated on the basis of their
homeless status. [See FDC]

A district shall designate an appropriate staff person, able to carry
out the required duties, as the district liaison for homeless children.
A district shall inform school personnel, service providers, advo-
cates working with homeless families, parents and guardians of
homeless children, and homeless children of the duties of the liai-
son. [See FFC]

42 U.S.C. 11432(g)(1)(J)(i), (ii), (9)(6)(B)

A district may not substantially burden a student’s free exercise of
religion, unless the burden is in furtherance of a compelling gov-
ernmental interest and is the least restrictive means of furthering
that interest. Civ. Prac. & Rem. Code 110.003 [See also DAA and
GA]

Notwithstanding any other law, a district may not take any adverse
action against any person based wholly or partly on the person's
membership in, affiliation with, or contribution, donation, or other
support provided to a religious organization. Gov't Code 2400.002
[See GA]
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Physical Education
Classes

Skills
Assessment
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No person in the United States shall, on the basis of sex, be ex-
cluded from participation in, denied the benefits of, or be subjected
to discrimination by any district receiving federal financial assis-
tance. 20 U.S.C. 1681(a) [See FFH for information regarding Title
IX coordinator designation, policy notification, and complaint proce-
dures.]

A district shall not provide any course or otherwise carry out any of
its educational programs or activities separately on the basis of
sex, or require or refuse participation therein on the basis of sex,
including health, physical education, industrial, business, voca-
tional, technical, home economics, music, and adult education
courses. 34 C.ER. 106.34 [See FFH for information on sexual har-
assment that may constitute discrimination on the basis of sex un-
der Title I1X.]

A district may provide separate toilet, locker room, and shower fa-
cilities on the basis of sex, but the facilities provided for one sex
shall be comparable to the facilities provided for the other sex.

34 C.FR. 106.33

Portions of classes in elementary and secondary school that deal
primarily with human sexuality may be conducted in separate ses-
sions for boys and girls.

A district may make requirements based on vocal range or quality
that may result in a chorus or choruses of one or predominantly
one sex.

34 C.FR. 106.34

A district shall not, on the basis of sex, exclude any student from
admission to an institution of vocational education or any other
school or educational unit operated by the district. 34 C.FR. 106.35

A recipient shall not apply any rule concerning a student’s actual or
potential parental, family, or marital status that treats students dif-
ferently on the basis of sex. 34 C.FR. 106.40 [See FND]

A district may group students in physical education classes and ac-
tivities by ability as assessed by objective standards of individual
performance developed and applied without regard to sex.

Where use of a single standard of measuring skill or progress in
physical education classes has an adverse effect on members of
one sex, a district shall use appropriate standards that do not have
such effect.

A district may separate students by sex within physical education
classes or activities during participation in wrestling, boxing, rugby,
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ice hockey, football, basketball, and other sports the purpose or
major activity of which involves bodily contact.

34 C.FR. 106.34, .43

A district shall not discriminate, on the basis of sex, in interscholas-
tic or intramural athletics or provide any such athletics separately
on such basis.

A district may operate or sponsor separate teams for members of
each sex where selection for such teams is based upon competi-
tive skill or the activity involved is a contact sport. However, where
a recipient operates or sponsors a team in a particular sport for
members of one sex but not for members of the other sex, and ath-
letic opportunities for members of that sex have previously been
limited, members of the excluded sex must be allowed to try-out for
the team offered unless the sport involved is a contact sport.

A district that operates or sponsors interscholastic or intramural
athletics shall provide equal athletic opportunity for members of
both sexes. The following factors shall be considered in determin-
ing whether a district provides equal athletic opportunities:

1. Whether the selection of sports and levels of competition ef-
fectively accommodate the interests and abilities of members
of both sexes;

2. Provision of equipment and supplies;

3. Scheduling of games and practice time;

4. Travel and per diem allowance;

5. Opportunity to receive coaching and academic tutoring;

6. Assignment and compensation of coaches and tutors;

7. Provision of locker rooms and practice and competitive facili-
ties;

8. Provision of medical and training facilities and services;

9.  Provision of housing and dining facilities and services; and
10. Publicity.
34 C.FR. 106.41
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Title IX Coordinators

The District designates and authorizes the following persons as the Title IX coordinators to
be responsible for coordinating the District’s efforts to comply with Title IX of the Education
Amendments of 1972, as amended, for students:

Name: Doralee Munoz

Position: Director of Student Support Services

Address: 11119 Military Road, Santa Maria, TX 78592
Email: Title IX coordinator (doraleemunoz@smisd.net)

Telephone:  (956) 565-6308

Name: Elizabeth A. Stenhouse

Position: Human Resource Specialist

Address: 11119 Military Road, Santa Maria, TX 78592
Email: Title IX coordinator (hr@smisd.net)

Telephone:  (956) 565-6308

ADA/Section 504 Coordinator

The District designates and authorizes the following person as the ADA/Section 504 coordi-
nator to be responsible for coordinating the District's efforts to comply with Title Il of the

Americans with Disabilities Act of 1990, as amended, which incorporates and expands upon
the requirements of Section 504 of the Rehabilitation Act of 1973, as amended, for students:

Name: Rosalinda Aguayo

Position: School Counselor

Address: 11119 Military Road, Santa Maria, TX 78592

Email: ADA/Section 504 coordinator (rosalindaaguayo@smisd.net)

Telephone:  (956) 565-6308

DATE ISSUED: 9/28/2022 10f1
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Note: This policy addresses discrimination, including harass-
ment, and retaliation against District students. For provi-
sions regarding discrimination, including harassment,
and retaliation against District employees, see DIA. For
reporting requirements related to child abuse and ne-
glect, see FFG. Note that FFH shall be used in conjunc-
tion with FFI (bullying) for certain prohibited conduct.

Prohibited Conduct In this policy, the term “prohibited conduct” includes discrimination,
harassment, dating violence, and retaliation as defined by this pol-
icy, even if the behavior does not rise to the level of unlawful con-
duct.

Prohibited conduct also includes sexual harassment as defined by
Title IX. [See FFH(LEGAL)]

Statement of The District prohibits discrimination, including harassment, against

Nondiscrimination any student. Discrimination is defined as treating a student or
group of students differently from similarly situated students on the
basis of race, color, religion, sex, gender, national origin, age, disa-
bility, or any other basis prohibited by law. One type of harassment
this policy prohibits is dating violence, as defined below. Retaliation
against anyone exercising their rights under this policy is a viola-
tion of District policy and is prohibited.

Harassment Harassment of a student is defined as physical, verbal, or nonver-
bal conduct based on the student’s race, color, religion, sex, gen-
der, national origin, age, disability, or any other basis prohibited by
law, when the conduct is so severe, persistent, or pervasive that
the conduct:

1.  Affects a student’s ability to participate in or benefit from an
educational program or activity, or creates an intimidating,
threatening, hostile, or offensive educational environment;

2. Has the purpose or effect of substantially or unreasonably in-
terfering with the student's academic performance; or

3. Otherwise adversely affects the student’'s educational oppor-
tunities.

Harassment includes dating violence as defined by law and this
policy.

Examples Examples of prohibited harassment may include offensive or de-
rogatory language directed at another person’s religious beliefs or
practices, accent, skin color, or need for accommodation; threaten-
ing, intimidating, or humiliating conduct; offensive jokes, name call-
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Title IX Sexual
Harassment

Other Sexual
Harassment

By an Employee

By Others

ing, slurs, or rumors; cyberharassment; physical aggression or as-

sault; display of graffiti or printed material promoting racial, ethnic,

or other negative stereotypes; or other kinds of aggressive conduct
such as theft or damage to property.

As required by law, the District shall follow the procedures below at
Response to Title IX Sexual Harassment upon a report of sex-
based harassment, including sexual harassment, gender-based
harassment, and dating violence, when such allegations, if proved,
would meet the definition of sexual harassment in an education
program or activity and against a person in the United States under
Title IX. [See FFH(LEGAL)]

Sexual harassment of a student by a District employee includes
both welcome and unwelcome sexual advances; requests for sex-
ual favors; sexually motivated physical, verbal, or nonverbal con-
duct; or other conduct or communication of a sexual nature when:

1. ADistrict employee causes the student to believe that the stu-
dent must submit to the conduct in order to participate in a
school program or activity, or that the employee will make an
educational decision based on whether or not the student
submits to the conduct; or

2. The conduct is so severe, persistent, or pervasive that it:

a. Affects the student's ability to participate in or benefit
from an educational program or activity, or otherwise ad-
versely affects the student’s educational opportunities; or

b. Creates an intimidating, threatening, hostile, or abusive
educational environment.

Romantic or other inappropriate social relationships between stu-
dents and District employees are prohibited. Any sexual relation-
ship between a student and a District employee is always prohib-
ited, even if consensual. [See DH]

Sexual harassment of a student, including harassment committed
by another student, includes unwelcome sexual advances; re-
quests for sexual favors; or sexually motivated physical, verbal, or
nonverbal conduct when the conduct is so severe, persistent, or
pervasive that it:

1.  Affects a student's ability to participate in or benefit from an
educational program or activity, or creates an intimidating,
threatening, hostile, or offensive educational environment;

2. Has the purpose or effect of substantially or unreasonably in-
terfering with the student's academic performance; or
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3. Otherwise adversely affects the student’s educational oppor-
tunities.
Examples Examples of sexual harassment of a student may include sexual

Gender-Based
Harassment

Examples

Dating Violence

advances; touching intimate body parts or coercing physical con-
tact that is sexual in nature; jokes or conversations of a sexual na-
ture; and other sexually motivated conduct, contact, or communica-
tions, including electronic communication.

Necessary or permissible physical contact such as assisting a child
by taking the child’'s hand, comforting a child with a hug, or other
physical contact not reasonably construed as sexual in nature is
not sexual harassment.

Gender-based harassment includes physical, verbal, or nonverbal
conduct based on the student's gender, the student's expression of
characteristics perceived as stereotypical for the student’s gender,
or the student's failure to conform to stereotypical notions of mas-
culinity or femininity. For purposes of this policy, gender-based har-
assment is considered prohibited harassment if the conduct is so
severe, persistent, or pervasive that the conduct:

1. Affects a student's ability to participate in or benefit from an
educational program or activity, or creates an intimidating,
threatening, hostile, or offensive educational environment;

2. Has the purpose or effect of substantially or unreascnably in-
terfering with the student’s academic performance; or

3. Otherwise adversely affects the student's educational oppor-
tunities.

Examples of gender-based harassment directed against a student,
regardless of the student's or the harasser's actual or perceived
sexual orientation or gender identity, may include offensive jokes,
name-calling, slurs, or rumors; cyberharassment; physical aggres-
sion or assault; threatening or intimidating conduct; or other kinds
of aggressive conduct such as theft or damage to property.

Dating violence occurs when a person in a current or past dating
relationship uses physical, sexual, verbal, or emotional abuse to
harm, threaten, intimidate, or control the other person in the rela-
tionship. Dating violence also occurs when a person commits these
acts against a person in a marriage or dating relationship with the
individual who is or was once in a marriage or dating relationship
with the person committing the offense.

For purposes of this policy, dating violence is considered prohibited
harassment if the conduct is so severe, persistent, or pervasive
that the conduct:
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Examples

Reporting
Procedures

Student Report

Employee Report

Definition of District
Officials

Title IX
Coordinator

ADA /
Section 504
Coordinator

Superintendent

Alternative

1. Affects a student's ability to participate in or benefit from an
educational program or activity, or creates an intimidating,
threatening, hostile, or offensive educational environment;

2. Has the purpose or effect of substantially or unreasonably in-
terfering with the student's academic performance; or

3. Otherwise adversely affects the student’s educational oppor-
tunities.

Examples of dating viclence against a student may include physi-
cal or sexual assaults; name-calling; put-downs; or threats directed
at the student, the student’s family members, or members of the
student’'s household. Additional examples may include destroying
property belonging to the student, threatening to commit suicide or
homicide if the student ends the relationship, attempting to isolate
the student from friends and family, stalking, threatening a stu-
dent's spouse or current dating partner, or encouraging others to
engage in these behaviors.

Any student who believes that he or she has experienced prohib-
ited conduct and any person who believes that a student has expe-
rienced prohibited conduct should immediately report the alleged
acts to a teacher, school counselor, principal, other District em-
ployee, or the appropriate District official listed in this policy.

Any District employee who suspects or receives direct or indirect
notice that a student or group of students has or may have experi-
enced prohibited conduct shall immediately notify the appropriate
District official listed in this policy and take any other steps required
by this policy.

For the purposes of this policy, District officials are the Title IX coor-
dinator, the ADA/Section 504 coordinator, and the Superintendent.

Reports of discrimination based on sex, including sexual harass-
ment, gender-based harassment, or dating violence, may be di-
rected to the designated Title IX coordinator for students. [See
FFH(EXHIBIT)]

Reports of discrimination based on disability may be directed to the
designated ADA/Section 504 coordinator for students. [See
FFH(EXHIBIT)]

The Superintendent shall serve as coordinator for purposes of Dis-
trict compliance with all other nondiscrimination laws.

An individual shall not be required to report prohibited conduct to

Reporting the person alleged to have committed the conduct. Reports con-
Procedures cerning prohibited conduct, including reports against the Title IX
DATE |ISSUED: 6/24/2022 4 0of 10
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Timely Reporting

Notice to Parents

Investigation of
Reports Other Than
Title IX

Initial Assessment

Interim Action

coordinator or ADA/Section 504 coordinator, may be directed to the
Superintendent.

Areport against the Superintendent may be made directly to the
Board. If a report is made directly to the Board, the Board shall ap-
point an appropriate person to conduct an investigation.

To ensure the District's prompt investigation, reports of prohibited
conduct shall be made as soon as possible after the alleged act or
knowledge of the alleged act.

The District official or designee shall promptly notify the parents of
any student alleged to have experienced prohibited conduct by a
District employee or another adult. [For parental notification re-
quirements regarding an allegation of educator misconduct with a
student, see FFF.]

When the District receives a report of prohibited conduct that in-
cludes dating violence, the appropriate District official shall immedi-
ately notify the parent or guardian of the student who has been
identified in the report as the alleged victim or perpetrator.

The following procedures apply to all allegations of prohibited con-
duct other than allegations of harassment prohibited by Title IX.
[See FFH(LEGAL)] For allegations of sex-based harassment that,
if proved, would meet the definition of sexual harassment under Ti-
tle IX, including sexual harassment, gender-based harassment,
and dating violence, see the procedures below at Response to Title
IX Sexual Harassment.

The District may request, but shall not require, a written report. If a
report is made orally, the District official shall reduce the report to
written form.

Upon receipt or notice of a report, the District official shall deter-
mine whether the allegations, if proved, would constitute prohibited
conduct as defined by this policy. If so, the District shall immedi-
ately undertake an investigation, except as provided below at Crim-
inal Investigation.

If the District official determines that the allegations, if proved,
would not constitute prohibited conduct as defined by this policy,
the District official shall refer the complaint for consideration under
FFI.

If appropriate and regardless of whether a criminal or regulatory in-
vestigation regarding the alleged conduct is pending, the District
shall promptly take interim action calculated to address prohibited
conduct or bullying prior to the completion of the District’s investi-
gation.
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District Investigation

Criminal
Investigation

Concluding the
Investigation

Nofification of
Outcome

District Action

The investigation may be conducted by the District official or a de-
signee, such as the principal, or by a third party designated by the
District, such as an attorney. When appropriate, the principal shall
be involved in or informed of the investigation.

The investigation may consist of personal interviews with the per-
son making the report, the person against whom the report is filed,
and others with knowledge of the circumstances surrounding the
allegations. The investigation may also include analysis of other in-
formation or documents related to the allegations.

If a law enforcement or regulatory agency notifies the District that a
criminal or regulatory investigation has been initiated, the District
shall confer with the agency to determine if the District investiga-
tion would impede the criminal or regulatory investigation. The Dis-
trict shall proceed with its investigation only to the extent that it
does not impede the ongoing criminal or regulatory investigation.
After the law enforcement or regulatory agency has finished gath-
ering its evidence, the District shall promptly resume its investiga-
tion.

Absent extenuating circumstances, such as a request by a law en-
forcement or regulatory agency for the District to delay its investi-
gation, the investigation should be completed within ten District
business days from the date of the report; however, the investiga-
tor shall take additional time if necessary to complete a thorough
investigation.

The investigator shall prepare a written report of the investigation.
The report shall include a determination of whether prohibited con-
duct or bullying occurred. The report shall be filed with the District
official overseeing the investigation.

Notification of the outcome of the investigation shall be provided to
both parties in compliance with FERPA.

If the results of an investigation indicate that prohibited conduct oc-
curred, the District shall promptly respond by taking appropriate

Prohibited Fri 2
Conduct disciplinary action in accordance with the Student Code of Conduct
and may take corrective action reasonably calculated to address
the conduct.
Corrective Examples of corrective action may include a training program for
Action those involved in the report, a comprehensive education program
for the school community, counseling to the victim and the student
who engaged in prohibited conduct, follow-up inquiries to deter-
mine if any new incidents or any instances of retaliation have oc-
curred, involving parents and students in efforts to identify prob-
lems and improve the school climate, increasing staff monitoring of
DATE |ISSUED: 6/24/2022 6 of 10
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areas where prohibited conduct has occurred, and reaffirming the
District’s policy against discrimination, harassment, and retaliation.
Bullying If the results of an investigation indicate that bullying occurred, as
defined by FFI, the District official shall refer to FFI for appropriate
notice to parents and District action. The District official shall refer
to FDB for transfer provisions.
Improper If the investigation reveals improper conduct that did not rise to the
Conduct level of prohibited conduct or bullying, the District may take discipli-

Confidentiality

Appeal

Response to Title IX
Sexual Harassment

General Response

nary action in accordance with the Student Code of Conduct or
other corrective action reasonably calculated to address the con-
duct.

To the greatest extent possible, the District shall respect the pri-
vacy of the complainant, persons against whom a report is filed,
and witnesses. Limited disclosures may be necessary in order to
conduct a thorough investigation and comply with applicable law.

A student or parent who is dissatisfied with the outcome of the in-
vestigation may appeal through FNG(LOCAL), beginning at the ap-
propriate level. A student or parent has the right to file a complaint
with the United States Department of Education Office for Civil
Rights.

For purposes of the District’'s response to reports of harassment
prohibited by Title 1X, definitions can be found in FFH(LEGAL).

When the District receives notice or an allegation of conduct that, if
proved, would meet the definition of sexual harassment under Title
IX, the Title IX coordinator shall promptly contact the complainant
to:

*  Discuss the availability of supportive measures and inform the
complainant that they are available, with or without the filing
of a formal complaint;

. Consider the complainant’s wishes with respect to supportive
measures; and

. Explain to the complainant the option and process for filing a
formal complaint.

The District’s response to sexual harassment shall treat
complainants and respondents equitably by offering supportive
measures to both parties, as appropriate, and by following the Title
IX formal complaint process before imposing disciplinary sanctions
or other actions that are not supportive measures against a
respondent.
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Title I1X Formal
Complaint Process

If a formal complaint is not filed or dismissed, the District reserves
the right to investigate and respond to prohibited conduct in
accordance with Board policies and the Student Code of Conduct.
The Title IX coordinator also reserves the right to sign a formal
complaint, initiating the Title IX grievance process, if it would be
deliberately indifferent not to investigate and respond to the
prohibited conduct in accordance with Board policies and the
Student Code of Conduct.

To distinguish the process described below from the District’s gen-
eral grievance policies [see DGBA, FNG, and GF], this policy re-
fers to the grievance process required by Title IX regulations for re-
sponding to formal complaints of sexual harassment as the
District's “Title IX formal complaint process.”

The Superintendent shall ensure the development of a Title IX for-
mal complaint process that complies with legal requirements. [See
FFH(LEGAL)] The formal complaint process shall be posted on the
District's website. In compliance with Title IX regulations, the Dis-
trict’s Title IX formal complaint process shall address the following
basic requirements:

1. Equitable treatment of complainants and respondents;
2. An objective evaluation of all relevant evidence;

3. Arequirement that the Title IX coordinator, investigator, deci-
sion-maker, or any person designated to facilitate an informal
resolution process not have a conflict of interest or bias;

4. A presumption that the respondent is not responsible for the
alleged sexual harassment until a determination is made at
the conclusion of the Title IX formal complaint process;

5. Time frames that provide for a reasonably prompt conclusion
of the Title IX formal complaint process, including time frames
for appeals and any informal resolution process, and that al-
low for temporary delays or the limited extension of time
frames with good cause and written notice as required by law;

6. Adescription of the possible disciplinary sanctions and reme-
dies that may be implemented following a determination of re-
sponsibility for the alleged sexual harassment;

7. A statement of the standard of evidence to be used to deter-
mine responsibility for all Title IX formal complaints of sexual
harassment;

8. Procedures and permissible bases for the complainant and
respondent to appeal a determination of responsibility or a

DATE ISSUED: 6/24/2022 8 of 10

UPDATE 119
FFH(LOCAL)-A



Santa Maria ISD
031913

STUDENT WELFARE FFH
FREEDOM FROM DISCRIMINATION, HARASSMENT, AND RETALIATION (LOCAL)

dismissal of a Title IX formal complaint or any allegations
therein;

9.  Adescription of the supportive measures available to the
complainant and respondent;

10. A prohibition on using or seeking information protected under
a legally recognized privilege unless the individual holding the
privilege has waived the privilege;

11. Additional formal complaint procedures in 34 C.F.R.
106.45(b), including written notice of a formal complaint, con-
solidation of formal complaints, recordkeeping, and investiga-
tion procedures; and

12. Other local procedures as determined by the Superintendent.

Standard of The standard of evidence used to determine responsibility in a Title
Evidence IX formal complaint of sexual harassment shall be the
preponderance of the evidence.

Retaliation The District prohibits retaliation by a student or District employee
against a student alleged to have experienced discrimination or
harassment, including dating violence, or another student who, in
good faith, makes a report of harassment or discrimination, files a
complaint of harassment or discrimination, serves as a witness, or
participates in an investigation. The definition of prohibited retalia-
tion under this policy also includes retaliation against a student
who refuses to participate in any manner in an investigation under
Title IX. In the absence of a formal complaint, allegations of retalia-
tion shall be investigated under Investigation of Reports Other
Than Title IX, above.

Examples Examples of retaliation may include threats, intimidation, coercion,
rumor spreading, ostracism, assault, destruction of property, unjus-
tified punishments, or unwarranted grade reductions. Unlawful re-
taliation does not include petty slights or annoyances.

False Claim A student who intentionally makes a false claim or offers false
statements in a District investigation regarding discrimination or
harassment, including dating violence, shall be subject to appropri-
ate disciplinary action in accordance with law.

Records Retention The District shall retain copies of allegations, investigation reports,
and related records regarding any prohibited conduct in accord-
ance with the District’s records control schedules, but for no less
than the minimum amount of time required by law. [See CPC]

[For Title IX recordkeeping and retention provisions, see FFH(LE-
GAL) and the District's Title IX formal complaint process.]
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Access to Policy and  Information regarding this policy and any accompanying proce-

Procedures dures shall be distributed annually in the employee and student
handbooks. Copies of the policy and procedures shall be posted
on the District's website, to the extent practicable, and readily
available at each campus and the District's administrative offices.

DATE ISSUED: 6/24/2022 ADOPTED: 10 of 10
UPDATE 119
FFH(LOCAL)-A



Santa Maria ISD

031913
STUDENT WELFARE FFH
FREEDOM FROM DISCRIMINATION, HARASSMENT, AND RETALIATION (LEGAL)
Table of Contents Dating ViolenGe iiiuiitcaasiivisisiseivsieis ssonsuinasis dausiiiisvssisirinnssaan 2
Policy Requirements...........ccccveiiiiiiiiiiiiiiiiiiiiiieeeer e 2
Student RESOUICES ..........oiiiiiiiiiiiii it 2
Sexual Harassment ... s sssssans 3
Designation of Title IX Coordinator ............ccccoiiieiiiicciiiieeeee. 3
Parties Entitled to NOtiCe ....ovvvvviiii e 3
RT=YoTo] o 1] oo TR PSP PPTP 3
Notification of POlICY .........covveiiiiiiei 3
Publication Requirements..........ccccoouiiiiiiiiiniee 4
Adopting and Publishing Complaint Procedures............cc.c....... 4
Response to Sexual Harassment ..............oocooiiiiiiiceiiieeeneee 5
Title IX Coordinator RESPONSE......ccooiieiiiiieiereee e 7
Process for Title IX Formal Complaint .............ccconniiiieeeen e, 8
RecordKeeping ........oooiiiiiiiiiiiii e 16
Retaliation Prohibited ..........cccceviiiiceeeeee 16
Confidentiality ...........coovuiiiiiieee e 17
DATE ISSUED: 6/24/2022 10f 17

UPDATE 119
FFH(LEGAL)-P



Santa Maria ISD
031913

STUDENT WELFARE

FFH

FREEDOM FROM DISCRIMINATION, HARASSMENT, AND RETALIATION (LEGAL)

Dating Violence

Policy
Requirements

Student Resources

Note: The following legal provisions address dating violence
and sexual harassment. For legal provisions addressing
discrimination on the basis of disability, sex, and other
protected characteristics, see FB.

A district shall adopt and implement a dating violence policy to be
included in the district improvement plan.

A dating violence policy must include:

1. Adefinition of dating violence that includes the intentional use
of physical, sexual, verbal, or emotional abuse by a person to
harm, threaten, intimidate, or control another person in a da-
ting relationship, as defined by Family Code 71.0021;

2. Aclear statement that dating violence is not tolerated at
school; and

3. Reporting procedures and guidelines for students who are
victims of dating violence, including a procedure for immedi-
ately notifying the parent or guardian of a student about a re-
port received by the district identifying the student as an al-
leged victim or perpetrator of dating violence.

A dating violence policy must also address safety planning, en-
forcement of protective orders, school-based alternatives to protec-
tive orders, training for teachers and administrators at each district
campus that instructs students in grade 6 or higher, counseling for
affected students, and awareness education for students and par-
ents.

Education Code 37.083, .0831 [See BQ)]

To the extent possible, a district shall make available to students
age-appropriate educational materials that include information on
the dangers of dating violence and resources to students seeking
help. Education Code 37.0831(c)

Note: References to Title IX, part, or subpart in the following le-
gal provisions refer to Title IX and its corresponding reg-
ulations.

The U.S. Department of Education’s Office for Civil
Rights has issued a formal interpretation that discrimina-
tion on the basis of sex under Title IX includes discrimi-
nation on the basis of sexual orientation and gender
identity.
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Sexual Harassment A district may develop and implement a sexual harassment policy
to be included in the district improvement plan. Education Code
37.083 [See BQ]

Sexual abuse of a student by an employee, when there is a con-
nection between the physical sexual activity and the employee’s
duties and obligations as a district employee, violates a student's
constitutional right to bodily integrity. Sexual abuse may include
fondling, sexual assault, or sexual intercourse. U.S. Const. Amend.
14; Doe v. Taylor Indep. Sch. Dist., 15 F.3d 443 (5th Cir. 1994)

No person in the United States shall, on the basis of sex, be ex-
cluded from participation in, be denied the benefits of, or be sub-
jected to discrimination under any education program or activity re-
ceiving federal financial assistance. 20 U.S.C. 1681 (Title IX)

A district’s treatment of a complainant or a respondent in response
to a formal complaint of sexual harassment may constitute discrim-
ination on the basis of sex under Title IX. 34 C.F.R. 106.45; 20
U.S.C. 1681 [See also FB regarding Title 1X]

Designation of A district must designate and authorize at least one employee to
Title IX Coordinator  coordinate its efforts to comply with its responsibilities under Title
IX, which employee must be referred to as the “Title IX Coordina-

tor.”
Parties Entitled to The district must notify applicants for admission and employment,
Notice students, parents or legal guardians, employees, and all profes-

sional organizations holding professional agreements with the dis-

trict (“Parties Entitled to Notice”) of the name or title, office address,
electronic mail address, and telephone number of the employee or

employees designated as the Title IX Coordinator.

34 C.FR. 106.8(a)

Reporting Any person may report sex discrimination, including sexual harass-
ment (whether or not the person reporting is the person alleged to
be the victim of conduct that could constitute sex discrimination or
sexual harassment), in person, by mail, by telephone, or by elec-
tronic mail, using the contact information listed for the Title IX Coor-
dinator, or by any other means that results in the Title IX Coordina-
tor receiving the person'’s verbal or written report. Such a report
may be made at any time (including during nonbusiness hours) by
using the telephone number or electronic mail address, or by mail
to the office address, listed for the Title IX Coordinator.

Notification of Policy A district must notify the Parties Entitled to Notice, above, that the
district does not discriminate on the basis of sex in the education
program or activity that it operates, and that it is required by Title IX
not to discriminate in such a manner. The notification must state
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that the requirement not to discriminate in the education program
or activity extends to employment, and that inquiries about the ap-
plication of Title IX to such district may be referred to the district's
Title IX Coordinator, to the assistant secretary for civil rights of the
Department of Education, or both.

34 C.FR. 106.2(d), .8(b)(1)

Publication A district must prominently display the contact information required

Requirements to be listed for the Title IX Coordinator and the nondiscrimination
policy described at Notification of Policy, above, on its website, if
any, and in each handbook that it makes available to the Parties
Entitled to Notice, above.

A district must not use or distribute a publication stating that the
district treats applicants, students, or employees differently on the
basis of sex except as such treatment is permitted by Title IX.

34 C.FR. 106.8(b)(2)

Note: To distinguish the process described below from the dis-
trict's general grievance policies [see DGBA, FNG, and
GF], this policy refers to the grievance process required
by Title IX regulations for responding to formal com-
plaints of Title IX sexual harassment in an education pro-
gram or activity and against a person in the United
States as the district’s “Title IX formal complaint pro-
cess.”

Adopting and A district must adopt and publish procedures that provide for the

Publishing prompt and equitable resolution of student and employee com-

Complaint plaints alleging any action that would be prohibited by Title IX and

Procedures a Title IX formal complaint process that complies with 34 C.F.R.
106.45 for formal complaints as defined below.

A district must provide notice to the Parties Entitled to Notice,
above, of the district's procedures and Title IX formal complaint
process, including how to report or file a complaint of sex discrimi-
nation, how to report or file a formal complaint of sexual harass-
ment, and how the district will respond.

The requirements of this provision apply only to sex discrimination
occurring against a person in the United States.

34 C.FR. 106.8(c)~(d)
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Response to Sexual
Harassment

Definitions

“Actual knowledge” means notice of sexual harassment or allega-
tions of sexual harassment to a district's Title IX Coordinator or any
official of the district who has authority to institute corrective
measures on behalf of the district, or to any employee of an ele-
mentary and secondary school. Imputation of knowledge based
solely on vicarious liability or constructive notice is insufficient to
constitute actual knowledge. This standard is not met when the
only official of the district with actual knowledge is the respondent.
The mere ability or obligation to report sexual harassment or to in-
form a student about how to report sexual harassment, or having
been trained to do so, does not qualify an individual as one who
has authority to institute corrective measures on behalf of the dis-
trict. “Notice” as used in this paragraph includes, but is not limited
to, a report of sexual harassment to the Title IX Coordinator.

“Complainant” means an individual who is alleged to be the victim
of conduct that could constitute sexual harassment.

“Consent” is not defined by the Title IX regulations, nor do the reg-
ulations require districts to adopt a particular definition of consent
with respect to sexual assault.

“Formal complaint” means a document filed by a complainant or
signed by the Title IX Coordinator alleging sexual harassment
against a respondent and requesting that the district investigate the
allegation of sexual harassment. At the time of filing a formal com-
plaint, a complainant must be participating in or attempting to par-
ticipate in the education program or activity of the district with
which the formal complaint is filed. A formal complaint may be filed
with the Title IX Coordinator in person, by mail, or by electronic
mail, by using the contact information required to be listed for the
Title IX Coordinator, and by any additional method designated by
the district. As used in this paragraph, the phrase “document filed
by a complainant” means a document or electronic submission
(such as by electronic mail or through an online portal provided for
this purpose by the district) that contains the complainant’s physi-
cal or digital signature, or otherwise indicates that the complainant
is the person filing the formal complaint. Where the Title IX Coordi-
nator signs a formal complaint, the Title X Coordinator is not a
complainant or otherwise a party to a Title IX formal complaint, and
must comply with the requirements of the Title IX formal complaint
process, including the informal resolution process.

‘Respondent” means an individual who has been reported to be
the perpetrator of conduct that could constitute sexual harassment.

*Sexual harassment” means conduct on the basis of sex that satis-
fies one or more of the following:
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Deliberate
Indifference

Education
Program or
Activity

1. An employee of the district conditioning the provision of an
aid, benefit, or service of the district on an individual's partici-
pation in unwelcome sexual conduct;

2. Unwelcome conduct determined by a reasonable person to
be so severe, pervasive, and objectively offensive that it effec-
tively denies a person equal access to the district's education
program or activity; or

3. “Sexual assault” as defined in 20 U.S.C. 1092(f)(6)(A)(v), “da-
ting violence” as defined in 34 U.S.C. 12291(a)(10), “domestic
violence” as defined in 34 U.S.C. 12291(a)(8), or “stalking” as
defined in 34 U.S.C. 12291(a)(30).

“Supportive measures” means nondisciplinary, nonpunitive individ-
ualized services offered as appropriate, as reasonably available,
and without fee or charge to the complainant or the respondent be-
fore or after the filing of a formal complaint or where no formal
complaint has been filed. Such measures are designed to restore
or preserve equal access to the district's education program or ac-
tivity without unreasonably burdening the other party, including
measures designed to protect the safety of all parties or the dis-
trict's educational environment, or deter sexual harassment. Sup-
portive measures may include counseling, extensions of deadlines
or other course-related adjustments, modifications of work or class
schedules, campus escort services, mutual restrictions on contact
between the parties, changes in work or district-provided housing
locations, leaves of absence, increased security and monitoring of
certain areas of the campus, and other similar measures. The dis-
trict must maintain as confidential any supportive measures pro-
vided to the complainant or respondent, to the extent that maintain-
ing such confidentiality would not impair the ability of the district to
provide the supportive measures. The Title IX Coordinator is re-
sponsible for coordinating the effective implementation of support-
ive measures.

34 C.FR. 106.2, .30(a)

A district with actual knowledge of sexual harassment in an educa-
tion program or activity of the district against a person in the United
States, must respond promptly in a manner that is not deliberately
indifferent. A district is deliberately indifferent only if its response to
sexual harassment is clearly unreasonable in light of the known cir-
cumstances.

For the purposes of 34 C.F.R. 106.30 [see Definitions, above] and
106.45 [see Process for Title IX Formal Complaint, below], “educa-
tion program or activity” includes locations, events, or circum-
stances over which the district exercised substantial control over
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Title IX Coordinator
Response

Supportive
Measures
Required

Constitutional
Restrictions

Response to a
Formal Complaint

both the respondent and the context in which the sexual harass-
ment occurs.

34 C.FR. 106.44(a)

The Title IX Coordinator must promptly contact the complainant to
discuss the availability of supportive measures, consider the com-
plainant's wishes with respect to supportive measures, inform the
complainant of the availability of supportive measures with or with-
out the filing of a formal complaint, and explain to the complainant
the process for filing a formal complaint. The Title IX Coordinator
must respond in this manner with or without a formal complaint. 34
C.FR. 106.44(b)(1)

A district's response must treat complainants and respondents eg-
uitably by offering supportive measures and by following a process
that complies with 34 C.F.R. 106.45 [see Process for Title IX For-
mal Complaint, below] before the imposition of any disciplinary
sanctions or other actions that are not supportive measures
against a respondent. [For Emergency Removal procedures, see
below.]

The Department of Education may not deem a district to have sat-
isfied the district's duty to not be deliberately indifferent under Title
IX based on the district's restriction of rights protected under the
U.S. Constitution, including the First Amendment, Fifth Amend-
ment, and Fourteenth Amendment.

34 C.ER. 106.44(a)

In response to a formal complaint, a district must follow a process
that complies with 34 C.F.R. 106.45 [see Process for Title IX For-
mal Complaint, below]. 34 C.FR. 106.44(b)(1)

Emergency The Title IX regulations do not preclude a district from removing a
Removal respondent from the district's education program or activity on an
emergency basis, provided that the district;

1. Undertakes an individualized safety and risk analysis;

2. Determines that an immediate threat to the physical health or
safety of any student or other individual arising from the alle-
gations of sexual harassment justifies removal; and

3. Provides the respondent with notice and an opportunity to
challenge the decision immediately following the removal.
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Administrative
Leave

Process for Title IX
Formal Complaint

This provision may not be construed to modify any rights under the
Individuals with Disabilities Education Act, Section 504 of the Re-
habilitation Act of 1973, or the Americans with Disabilities Act.

34 C.ER. 106.44(c)

The Title IX regulations do not preclude a district from placing a
nonstudent employee respondent on administrative leave during
the pendency of a Title IX formal complaint. This provision may not
be construed to modify any rights under Section 504 of the Reha-
bilitation Act of 1973 or the Americans with Disabilities Act. 34
C.FR. 106.44(d)

For the purpose of addressing formal complaints of sexual harass-
ment, a district's process must comply with the following require-
ments. Any provisions, rules, or practices other than those required
by this provision that a district adopts as part of its process for han-
dling formal complaints of sexual harassment must apply equally to
both parties. 34 C.FR. 106.45(b)

A district’s Title IX formal complaint process must:

1. Treat complainants and respondents equitably by providing
remedies to a complainant where a determination of responsi-
bility for sexual harassment has been made against the re-
spondent, and by following a process that complies with the
Title IX regulations before the imposition of any disciplinary
sanctions or other actions that are not supportive measures
against a respondent. Remedies must be designed to restore
or preserve equal access to the district’s education program
or activity. Such remedies may include the same individual-
ized services described as supportive measures; however,
remedies need not be nondisciplinary or nonpunitive and
need not avoid burdening the respondent;

2. Require an objective evaluation of all relevant evidence—in-
cluding both inculpatory and exculpatory evidence-—and pro-
vide that credibility determinations may not be based on a
person’s status as a complainant, respondent, or witness;

3. Require that any individual designated by a district as a Title
IX Coordinator, investigator, decision-maker, or any person
designated by a district to facilitate an informal resolution pro-
cess, not have a conflict of interest or bias for or against com-
plainants or respondents generally or an individual complain-
ant or respondent. A district must ensure that Title IX
Coordinators, investigators, decision-makers, and any person
who facilitates an informal resolution process, receive training
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on the definition of sexual harassment, the scope of the dis-
trict's education program or activity, how to conduct an inves-
tigation and Title IX formal complaint process including hear-
ings, appeals, and informal resolution processes, as
applicable, and how to serve impartially, including by avoiding
prejudgment of the facts at issue, conflicts of interest, and
bias. A district must ensure that decision-makers receive train-
ing on any technology to be used at a live hearing, if any, and
on issues of relevance of questions and evidence, including
when questions and evidence about the complainant's sexual
predisposition or prior sexual behavior are not relevant. [See
Hearings, below] A district also must ensure that investigators
receive training on issues of relevance to create an investiga-
tive report that fairly summarizes relevant evidence. [See In-
vestigation of a Formal Complaint, below] Any materials used
to train Title IX Coordinators, investigators, decision-makers,
and any person who facilitates an informal resolution process,
must not rely on sex stereotypes and must promote impartial
investigations and adjudications of formal complaints of sex-
ual harassment;

Include a presumption that the respondent is not responsible
for the alleged conduct until a determination regarding re-
sponsibility is made at the conclusion of the Title IX formal
complaint process;

Include reasonably prompt time frames for conclusion of the
Title IX formal complaint process, including reasonably
prompt time frames for filing and resolving appeals and infor-
mal resolution processes if the district offers informal resolu-
tion processes, and a process that allows for the temporary
delay of the Title IX formal complaint process or the limited
extension of time frames for good cause with written notice to
the complainant and the respondent of the delay or extension
and the reasons for the action. Good cause may include con-
siderations such as the absence of a party, a party's advisor,
or a witness; concurrent law enforcement activity; or the need
for language assistance or accommodation of disabilities;

Describe the range of possible disciplinary sanctions and
remedies or list the possible disciplinary sanctions and reme-
dies that the district may implement following any determina-
tion of responsibility;

State whether the standard of evidence to be used to deter-
mine responsibility is the preponderance of the evidence
standard or the clear and convincing evidence standard, ap-
ply the same standard of evidence for formal complaints
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against students as for formal complaints against employees,
including faculty, and apply the same standard of evidence to
all formal complaints of sexual harassment;

8. Include the procedures and permissible bases for the com-
plainant and respondent to appeal;

9. Describe the range of supportive measures available to com-
plainants and respondents; and

10. Not require, allow, rely upon, or otherwise use questions or
evidence that constitute, or seek disclosure of, information
protected under a legally recognized privilege, unless the per-
son holding such privilege has waived the privilege.

34 C.ER. 106.45(b)(1)

Notice of Upon receipt of a formal complaint, a district must provide the fol-
Allegations lowing written notice to the parties who are known:

1. Notice of the district's Title IX formal complaint process, in-
cluding any informal resolution process.

2. Notice of the allegations of sexual harassment potentially con-
stituting sexual harassment, including sufficient details known
at the time and with sufficient time to prepare a response be-
fore any initial interview. Sufficient details include:

a. The identities of the parties involved in the incident, if
known;

b.  The conduct allegedly constituting sexual harassment;
and

c. The date and location of the alleged incident, if known.

The written notice must include a statement that the respond-
ent is presumed not responsible for the alleged conduct and
that a determination regarding responsibility is made at the
conclusion of the Title IX formal complaint process. The writ-
ten notice must inform the parties that they may have an advi-
sor of their choice, who may be, but is not required to be, an
attorney and may inspect and review evidence [see Investiga-
tion of a Formal Complaint, below]. The written notice must in-
form the parties of any provision in the district's code of con-
duct that prohibits knowingly making false statements or
knowingly submitting false information during the Title IX for-
mal complaint process.

" If, in the course of an investigation, the district decides to investi-
gate allegations about the complainant or respondent that are not
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included in the Notice of Allegations, above, the district must pro-
vide notice of the additional allegations to the parties whose identi-
ties are known.
34 C.FR. 106.45(b)(2)

Dismissal of a The district must investigate the allegations in a formal complaint. If

Formal Complaint

Consolidation of
Formal
Complaints

Investigation of a
Formal Complaint

the conduct alleged in the formal complaint would not constitute
sexual harassment even if proved, did not occur in the district's ed-
ucation program or activity, or did not occur against a person in the
United States, then the district must dismiss the formal complaint
with regard to that conduct for purposes of sexual harassment un-
der Title IX; such a dismissal does not preclude action under an-
other provision of the district's code of conduct.

The district may dismiss the formal complaint or any allegations
therein, if at any time during the investigation or hearing: a com-
plainant notifies the Title IX Coordinator in writing that the com-
plainant would like to withdraw the formal complaint or any allega-
tions therein; the respondent is no longer enrolled or employed by
the district; or specific circumstances prevent the district from gath-
ering evidence sufficient to reach a determination as to the formal
complaint or allegations therein.

Upon a dismissal required or permitted pursuant to 34 C.F.R.
106.45(b)(3), the district must promptly send written notice of the
dismissal and reason(s) therefor simultaneously to the parties.

A district may consolidate formal complaints as to allegations of
sexual harassment against more than one respondent, or by more
than one complainant against one or more respondents, or by one
party against the other party, where the allegations of sexual har-
assment arise out of the same facts or circumstances. Where a Ti-
tle IX formal complaint process involves more than one complain-
ant or more than one respondent, references in this provision to
the singular “party,” “complainant,” or “respondent” include the plu-
ral, as applicable.

34 C.FR. 106.45(b)(3)-(4)

When investigating a formal complaint and throughout the Title IX
formal complaint process, a district must:

1. Ensure that the burden of proof and the burden of gathering
evidence sufficient to reach a determination regarding respon-
sibility rest on the district and not on the parties provided that
the district cannot access, consider, disclose, or otherwise
use a party’s records that are made or maintained by a physi-
cian, psychiatrist, psychologist, or other recognized profes-
sional or paraprofessional acting in the professional’s or
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paraprofessional’s capacity, or assisting in that capacity, and
which are made and maintained in connection with the provi-
sion of treatment to the party, unless the district obtains that
party’s voluntary, written consent to do so for a Title IX formal
complaint (if a party is not an “eligible student,” as defined in
34 C.F.R. 99.3 then the district must obtain the voluntary, writ-
ten consent of a “parent,” as defined in 34 C.F.R. 99.3) [see
FL(LEGAL) at Education Records];

Provide an equal opportunity for the parties to present wit-
nesses, including fact and expert witnesses, and other incul-
patory and exculpatory evidence;

Not restrict the ability of either party to discuss the allegations
under investigation or to gather and present relevant evi-
dence;

Provide the parties with the same opportunities to have others
present during any Title IX formal complaint proceeding, in-
cluding the opportunity to be accompanied to any related
meeting or proceeding by the advisor of their choice, who
may be, but is not required to be, an attorney, and not limit the
choice or presence of advisor for either the complainant or re-
spondent in any meeting or Title IX formal complaint proceed-
ing; however, the district may establish restrictions regarding
the extent to which the advisor may participate in the pro-
ceedings, as long as the restrictions apply equally to both par-
ties;

Provide, to a party whose participation is invited or expected,
written notice of the date, time, location, participants, and pur-
pose of all hearings, investigative interviews, or other meet-
ings, with sufficient time for the party to prepare to participate;

Provide both parties an equal opportunity to inspect and re-
view any evidence obtained as part of the investigation that is
directly related to the allegations raised in a formal complaint,
including the evidence upon which the district does not intend
to rely in reaching a determination regarding responsibility
and inculpatory or exculpatory evidence whether obtained
from a party or other source, so that each party can meaning-
fully respond to the evidence prior to conclusion of the investi-
gation. Prior to completion of the investigative report, the dis-
trict must send to each party and the party’s advisor, if any,
the evidence subject to inspection and review in an electronic
format or a hard copy, and the parties must have at |least ten
days to submit a written response, which the investigator will
consider prior to completion of the investigative report. The
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Hearings

Determination
Regarding
Responsibility

district must make all such evidence subject to the parties’ in-
spection and review available at any hearing to give each
party equal opportunity to refer to such evidence during the
hearing, including for purposes of cross-examination; and

7. Create an investigative report that fairly summarizes relevant
evidence and, at least ten days prior to a hearing (if a hearing
is required or otherwise provided) or other time of determina-
tion regarding responsibility, send to each party and the
party's advisor, if any, the investigative report in an electronic
format or a hard copy, for their review and written response.

34 C.FR. 106.45(b)(5)

The district’s Title IX formal complaint process may, but need not,
provide for a hearing. With or without a hearing, after the district
has sent the investigative report to the parties pursuant to 34
C.F.R. 106.45(b)(5)(vii) [see Investigation of a Formal Complaint,
above] and before reaching a determination regarding responsibil-
ity, the decision-maker(s) must afford each party the opportunity to
submit written, relevant questions that a party wants asked of any
party or witness, provide each party with the answers, and allow for
additional, limited follow-up questions from each party. With or
without a hearing, questions and evidence about the complainant’s
sexual predisposition or prior sexual behavior are not relevant, un-
less such questions and evidence about the complainant’s prior
sexual behavior are offered to prove that someone other than the
respondent committed the conduct alleged by the complainant, or if
the questions and evidence concern specific incidents of the com-
plainant's prior sexual behavior with respect to the respondent and
are offered to prove consent. The decision-maker(s) must explain
to the party proposing the questions any decision to exclude a
question as not relevant. 34 C.ER. 106.45(b)(6)(ii)

The decision-maker(s), who cannot be the same person(s) as the
Title IX Coordinator or the investigator(s), must issue a written de-
termination regarding responsibility. To reach this determination,
the district must apply the standard of evidence described at Pro-
cess for Title IX Formal Complaint, above.

The written determination must include:

1. Identification of the allegations potentially constituting sexual
harassment;

2. Adescription of the procedural steps taken from the receipt of
the formal complaint through the determination, including any
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notifications to the parties, interviews with parties and wit-
nesses, site visits, methods used to gather other evidence,
and hearings held;

3. Findings of fact supporting the determination;

4.  Conclusions regarding the application of the district's code of
conduct to the facts;

5. Astatement of, and rationale for, the result as to each allega-
tion, including a determination regarding responsibility, any
disciplinary sanctions the district imposes on the respondent,
and whether remedies designed to restore or preserve equal
access to the district’'s education program or activity will be
provided by the district to the complainant; and

6. The district’s procedures and permissible bases for the com-
plainant and respondent to appeal.

The district must provide the written determination to the parties

simultaneously. The determination regarding responsibility be-

comes final either on the date that the district provides the parties
with the written determination of the result of the appeal, if an ap-
peal is filed, or if an appeal is not filed, the date on which an appeal
would no longer be considered timely.

34 C.F.R. 106.45(b)(7)(i)—(ii)

Implementation The Title IX Coordinator is responsible for effective implementation

of Remedies of any remedies. 34 C.F.R. 106.45(b)(7)(iv)

Appeals A district must offer both parties an appeal from a determination re-
garding responsibility, and from a district's dismissal of a formal
complaint or any allegations therein, on the following bases:

1. Procedural irregularity that affected the outcome of the mat-
ter;

2. New evidence that was not reasonably available at the time
the determination regarding responsibility or dismissal was
made, that could affect the outcome of the matter; and

3. The Title IX Coordinator, investigator(s), or decision-maker(s)
had a conflict of interest or bias for or against complainants or
respondents generally or the individual complainant or re-
spondent that affected the outcome of the matter.

A district may offer an appeal equally to both parties on additional

bases.

As to all appeals, the district must:
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1. Notify the other party in writing when an appeal is filed and
implement appeal procedures equally for both parties;

2. Ensure that the decision-maker(s) for the appeal is not the
same person as the decision-maker(s) that reached the deter-
mination regarding responsibility or dismissal, the investiga-
tor(s), or the Title IX Coordinator;

3. Ensure that the decision-maker(s) for the appeal complies
with the standards in the Title IX regulations regarding conflict
of interest and bias [see Process for Formal Title X Com-
plaint, item 3, above];

4. Give both parties a reasonable, equal opportunity to submit a
written statement in support of, or challenging, the outcome;

5. Issue a written decision describing the result of the appeal
and the rationale for the result; and

6. Provide the written decision simultaneously to both parties.

34 C.F.R. 106.45(b)(8)

Informal A district may not require as a condition of enroliment or continuing
Resolution enrollment, or employment or continuing employment, or enjoy-

ment of any other right, waiver of the right to an investigation and
adjudication of formal complaints of sexual harassment consistent
with Title IX. Similarly, a district may not require the parties to par-
ticipate in an informal resolution process and may not offer an in-
formal resolution process unless a formal complaint is filed. How-
ever, at any time prior to reaching a determination regarding
responsibility the district may facilitate an informal resclution pro-
cess, such as mediation, that does not involve a full investigation
and adjudication, provided that the district:

1
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Provides to the parties a written notice disclosing:
a. The allegations;

b.  The requirements of the informal resolution process in-
cluding the circumstances under which it precludes the
parties from resuming a formal complaint arising from
the same allegations, provided, however, that at any
time prior to agreeing to a resolution, any party has the
right to withdraw from the informal resolution process
and resume the Title IX formal complaint process with
respect to the formal complaint; and

c.  Any consequences resulting from participating in the in-
formal resolution process, including the records that will
be maintained or could be shared;
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Recordkeeping

Retaliation
Prohibited

2. Obtains the parties’ voluntary, written consent to the informal
resolution process; and

3. Does not offer or facilitate an informal resolution process to
resolve allegations that an employee sexually harassed a stu-
dent.

34 C.FR. 106.45(b)(9)
A district must maintain for a period of seven years records of:

1.  Each sexual harassment investigation including any determi-
nation regarding responsibility, any disciplinary sanctions im-
posed on the respondent, and any remedies provided to the
complainant designed to restore or preserve equal access to
the district's education program or activity;

2. Any appeal and the result therefrom;
3. Any informal resolution and the result therefrom; and

4.  All materials used to train Title IX Coordinators, investigators,
decision-makers, and any person who facilitates an informal
resolution process. A district must make these training materi-
als publicly available on its website or if the district does not
maintain a website the district must make these materials
available upon request for inspection by members of the pub-
lic.

For each response required under Title IX Coordinator Response,
above, a district must create, and maintain for a period of seven
years, records of any actions, including any supportive measures,
taken in response to a report or formal complaint of sexual harass-
ment. In each instance, the district must document the basis for its
conclusion that its response was not deliberately indifferent, and
document that it has taken measures designed to restore or pre-
serve equal access to the district's education program or activity.

If a district does not provide a complainant with supportive
measures, then the district must document the reasons why such a
response was not clearly unreasonabile in light of the known cir-
cumstances. The documentation of certain bases or measures
does not limit the district in the future from providing additional ex-
planations or detailing additional measures taken.

34 C.ER. 106.45(b)(10)

No district or other person may intimidate, threaten, coerce, or dis-
criminate against any individual for the purpose of interfering with
any right or privilege secured by Title IX, or because the individual
has made a report or complaint, testified, assisted, or participated
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Confidentiality

or refused to participate in any manner in an investigation, pro-
ceeding, or hearing under Title IX.

Intimidation, threats, coercion, or discrimination, including charges
against an individual for code of conduct violations that do not in-
volve sex discrimination or sexual harassment, but arise out of the
same facts or circumstances as a report or complaint of sex dis-
crimination, or a report or formal complaint of sexual harassment,
for the purpose of interfering with any right or privilege secured by
Title IX, constitutes retaliation.

Complaints alleging retaliation may be filed according to the Pro-
cess for Title IX Formal Complaint above.

The exercise of rights protected under the First Amendment does
not constitute retaliation prohibited by Title IX.

Charging an individual with a code of conduct violation for making
a materially false statement in bad faith in the course of a Title IX
formal complaint proceeding does not constitute retaliation prohib-
ited by Title IX, provided, however, that a determination regarding
responsibility, alone, is not sufficient to conclude that any party
made a materially false statement in bad faith.

34 C.ER. 106.71(a)~(b)

The district must keep confidential the identity of any individual
who has made a report or complaint of sex discrimination, includ-
ing any individual who has made a report or filed a formal com-
plaint of sexual harassment, any complainant, any individual who
has been reported to be the perpetrator of sex discrimination, any
respondent, and any witness, except as may be permitted by the
Family Educational Rights and Privacy Act (FERPA) statute, 20
U.S.C. 1232g, or FERPA regulations, 34 C.F.R. Part 99, or as re-
quired by law, or to carry out the purposes of 34 C.F.R. Part 106,
including the conduct of any investigation, hearing, or judicial pro-
ceeding arising thereunder. 34 C.F.R. 106.71(a)
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Bullying Prohibited

Examples

Retaliation

Examples

False Claim

Timely Reporting

Reporting
Procedures

Student Report

Employee Report

Note: This policy addresses bullying of District students. For
purposes of this policy, the term bullying includes cyber-
bullying.

For provisions regarding discrimination and harassment
involving District students, see FFH. Note that FFI shall
be used in conjunction with FFH for certain prohibited
conduct. For reporting requirements related to child
abuse and neglect, see FFG.

The District prohibits bullying, including cyberbullying, as defined
by state law. Retaliation against anyone involved in the complaint
process is a violation of District policy and is prohibited.

Bullying of a student could occur by physical contact or through
electronic means and may include hazing, threats, taunting, teas-
ing, confinement, assault, demands for money, destruction of prop-
erty, theft of valued possessions, name calling, rumor spreading, or
ostracism.

The District prohibits retaliation by a student or District employee
against any person who in good faith makes a report of bullying,
serves as a witness, or participates in an investigation.

Examples of retaliation may include threats, rumor spreading, os-
tracism, assault, destruction of property, unjustified punishments,
or unwarranted grade reductions. Unlawful retaliation does not in-
clude petty slights or annoyances.

A student who intentionally makes a false claim, offers false state-
ments, or refuses to cooperate with a District investigation regard-
ing bullying shall be subject to appropriate disciplinary action.

Reports of bullying shall be made as soon as possible after the al-
leged act or knowledge of the alleged act. A failure to immediately
report may impair the District's ability to investigate and address
the prohibited conduct.

To obtain assistance and intervention, any student who believes
that he or she has experienced bullying or believes that another
student has experienced bullying should immediately report the
alleged acts to a teacher, school counselor, principal, or other Dis-
trict employee. The Superintendent shall develop procedures al-
lowing a student to anonymously report an alleged incident of bul-

lying.

Any District employee who suspects or receives notice that a stu-
dent or group of students has or may have experienced bullying
shall immediately notify the principal or designee.
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Report Format

Notice of Report

Prohibited Conduct

Investigation of
Report

Concluding the
Investigation

. Notice to Parents

Areport may be made orally or in writing. The principal or designee
shall reduce any oral reports to written form.

When an allegation of bullying is reported, the principal or design-
ee shall notify a parent of the alleged victim on or before the third
business day after the incident is reported. The principal or design-
ee shall also notify a parent of the student alleged to have engaged
in the conduct within a reasonable amount of time after the incident
is reported.

The principal or designee shall determine whether the allegations
in the report, if proven, would constitute prohibited conduct as de-
fined by policy FFH, including dating violence and harassment or
discrimination on the basis of race, color, religion, sex, gender, na-
tional origin, or disability. If so, the District shall proceed under poli-
cy FFH. If the allegations could constitute both prohibited conduct
and bullying, the investigation under FFH shall include a determi-
nation on each type of conduct.

The principal or designee shall conduct an appropriate investiga-
tion based on the allegations in the report. The principal or design-
ee shall promptly take interim action calculated to prevent bullying
during the course of an investigation, if appropriate.

Absent extenuating circumstances, the investigation should be
completed within ten District business days from the date of the

‘initial report alleging bullying; however, the principal or designee

shall take additional time if necessary to complete a thorough in-
vestigation.

The principal or designee shall prepare a final, written report of the
investigation. The report shall include a determination of whether
bullying occurred, and if so, whether the victim used reasonable
self-defense. A copy of the report shall be sent to the Superinten-
dent or designee.

If an incident of bullying is confirmed, the principal or designee
shall promptly notify the parents of the victim and of the student
who engaged in bullying.

District Action If the results of an investigation indicate that bullying occurred, the
Bullying District shall promptly respond by taking appropriate disciplinary
action in accordance with the District's Student Code of Conduct
and may take corrective action reasonably calculated to address
the conduct. The District may notify law enforcement in certain cir-
cumstances.

Discipline A student who is a victim of bullying and who used reasonable self-
defense in response to the bullying shall not be subject to discipli-
nary action.
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The discipline of a student with a disability is subject to applicable
state and federal law in addition to the Student Code of Conduct.
Corrective Action ~ Examples of corrective action may include a training program for
the individuals involved in the complaint, a comprehensive educa-
tion program for the school community, follow-up inquiries to de-
termine whether any new incidents or any instances of retaliation
have occurred, involving parents and students in efforts to identify
problems and improve the school climate, increasing staff monitor-
ing of areas where bullying has occurred, and reaffirming the Dis-
trict's policy against bullying.
Transfers The principal or designee shall refer to FDB for transfer provisions.
Counseling The principal or designee shall notify the victim, the student who

Improper Conduct

Confidentiality

Appeal

Records Retention

Access to Policy and

engaged in bullying, and any students who witnessed the bullying
of available counseling options.

If the investigation reveals improper conduct that did not rise to the
level of prohibited conduct or bullying, the District may take action
in accordance with the Student Code of Conduct or any other ap-
propriate corrective action.

To the greatest extent possible, the District shall respect the priva-
cy of the complainant, persons against whom a report is filed, and
witnesses. Limited disclosures may be necessary in order to con-
duct a thorough investigation.

A student who is dissatisfied with the outcome of the investigation
may appeal through FNG(LOCAL), beginning at the appropriate
level.

Retention of records shall be in accordance with CPC(LOCAL).

This policy and any accompanying procedures shall be distributed

Procedures annually in the employee and student handbooks. Copies of the
policy and procedures shall be posted on the District's website, to
the extent practicable, and shall be readily available at each cam-
pus and the District's administrative offices.
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Definitions “Bullying”™:

Bullying 1. Means a single significant act or a pattern of acts by one or

2.

more students directed at another student that exploits an im-
balance of power and involves engaging in written or verbal
expression, expression through electronic means, or physical
conduct that satisfies the applicability requirements below and
that:

a. Has the effect or will have the effect of physically harm-
ing a student, damaging a student’s property, or placing
a student in reasonable fear of harm to the student’s per-
son or of damage to the student’s property;

b. Is sufficiently severe, persistent, or pervasive enough
that the action or threat creates an intimidating, threaten-
ing, or abusive educational environment for a student;

c. Materially and substantially disrupts the educational pro-
cess or the orderly operation of a classroom or school;
or

d. Infringes on the rights of the victim at school; and

Includes cyberbullying.

Cyberbullying “Cyberbullying” means bullying that is done through the use of any
electronic communication device, including through the use of a
cellular or other type of telephone, a computer, a camera, elec-
tronic mail, instant messaging, text messaging, a social media ap-
plication, an internet website, or any other internet-based commu-
nication tool.

Applicability These provisions apply to:

1.

DATE ISSUED: 10/14/2021
UPDATE 118 '
FFI(LEGAL)-P

Bullying that occurs on or is delivered to school property or to
the site of a school-sponsored or school-related activity on or
off school property;

Bullying that occurs on a publicly or privately owned school
bus or vehicle being used for transportation of students to or
from school or a school-sponsored or school-related activity;
and

Cyberbullying that occurs off school property or outside of a
school-sponsored or school-related activity if the cyberbully-

ing:

a. Interferes with a student’s educational opportunities; or
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b.  Substantially disrupts the orderly operation of a class-
room, school, or school-sponsored or school-related ac-
tivity.

Policy The board shall adopt a policy, including any necessary proce-
dures, concerning bullying that:

1. Prohibits the bullying of a student;

2. Prevents and mediates bullying incidents between students
that:

a. Interfere with a student’s educational opportunities; or

b.  Substantially disrupt the orderly operation of a class-
room, school, or school-sponsored or school-related ac-
tivity;

3. Prohibits retaliation against any person, including a victim, a
witness, or another person, who in good faith provides infor-
mation concerning an incident of bullying;

4. Establishes a procedure for providing notice of an incident of
bullying to:

a. Aparent or guardian of the alleged victim on or before
the third business day after the date the incident is re-
ported; and

b.  Aparent or guardian of the alleged bully within a reason-
able amount of time after the incident;

5. Establishes the actions a student should take to obtain assis-
tance and intervention in response to bullying;

6. Sets out the available counseling options for a student who is
a victim of or a witness to bullying or who engages in bullying;

7.  Establishes procedures for reporting an incident of bullying,
including procedures for a student to anonymously report an
incident of bullying, investigating a reported incident of bully-
ing, and determining whether the reported incident of bullying
occurred,;

8. Prohibits the imposition of a disciplinary measure on a student
who, after an investigation, is found to be a victim of bullying,
on the basis of that student’s use of reasonable self-defense
in response to the bullying;

9. Requires that discipline for bullying of a student with disabili-
ties comply with applicable requirements under federal law,
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including the Individuals with Disabilities Education Act (20
U.S.C. Section 1400 et seq.); and
10. Complies with the minimum standards adopted by the Texas
Education Agency (TEA) for a district’s policy.
The policy and any necessary procedures must be included annu-
ally in the student and employee handbooks and in the district im-
provement plan under Education Code 11.252. [See BQ]
Internet Posting The procedure for reporting bullying must be posted on a district's
internet website to the extent practicable.
Education Code 37.0832
DATE ISSUED: 10/14/2021 Qo3
UPDATE 118

FFI(LEGAL)-P



